iN THE

St. Louis Court of Appeals.

MARCH TERM, 1944,

RAY R. DOLAN and jOHN H, WEHMEYER,

Appellants,
vsl

SCOVEL RICHARDSON and INEZ W, RICH-
ARDSON, His Wife, and VICTOR 1. ZUBI~
ENA and ESTHER ZUBIENA, His Wife,
and LAFAYETTE FEDERAL SAVINGS &
LOAN ASSOCIATION, a Corpoeration,
HARRY J. GANNON and H. 1. GANNON
REALTY COMPANY, INC., a Corporation,

Respondents.

* No. 26,502,

.

Appeal from the St. Louis Circuit Court,

Division No. 2,

Hon. Robert L. Aronson, Judge,

APPELLANTS’ ABSTRACT OF THE RECORD.

Plaintiffs (above-named appellants) commenced this pro-

ceeding vy filing their petition on October 21, 1941, in the '

Cireuit Court of the City of St. Louis, Missouri.

. b
e

O said Ooteber 21, 1941, sald cause was assigned to

Division No, 2,-an eqoiiz division of the Circuit Court of

the City of 8t. Louis, Missonri.
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Further on said 21st day of October, 1941, the defend-
ants, Scovel Richardson and Inez W. Richardson, were
ordered to show cause in said Division No. 2 on October
30, 1941, why a temporary injunction should not be
granted, which said order was issued as to other indi-
viduals but was later withdrawn, as will appear later
herein,

Pursuant to separate demurrers of then named defend-
ants, Jewell Bryant and Jeffie L. Bryant, his wife, and
of Benjamin N. Henderson and Obelia Henderson, filed
on November 5, 1941, and alleging in general that there
was a misjoinder of parties defendant, plaintiffs did, on
November 6, 1941, dismiss as to said individuals and did
amend their petxtwn

By the filing of various motions and by consent, defend- '
ants Vietor J. Zubiena and Esther Zubiena, his wife,

Lafayette Federal Savings & Loan Association, a corpora-
tion, Harry H. Gannon and H. J. Gannon Realty Company,
Ine., a corporation, were joined as parties defendant and
were served with process returnable to the December
Term, 1941,

On January 7, 1942, plaintiff’s amended petition was
filed by leave of Court, which amended petition (omitting
signatures) is in words and figures as follows, to wit:

AMENDED PETITION IN EQUITY FOR
INJUNCTION.

Plaintiffs state that their authority to prosecute this
action is based on a certain ingtrument duly executed,
and recorded in book 3841, at page 886, in the office of the
Recorder of Deeds for the City of St. Louis, Missouri,
which said instrument purports to be in effect until De-
cember 18, 1942, and is in effect a restriction agreement,

under the terms of which the subscribing property owners

)

of block 4472, block 4473, block 4474, block 4475, block
4476 and block 5638, of the City of St. Louis, Missouri,
agreed, among other things, that none of the properties
by them owned should be sold, conveyed, leased or rented
to a negro or negroes, no matter how the right to title
should be attempted to be acquired, and also that none of
said properties should be occupied by a negro or negroes;
that for the purpose of carrying out the terms of said
agreement, there _were named as trustees therein, the

- president, treasurer and secretary of the St. Lounis Real
~ Estate Hxchange, and as successor trustees, the duly
“elected and qualified successors of such officers; that any

two of said trustees or their successors would be sufficient
to prosecute any such action as might be necessary under
the terms of said agreement; that the plaintiffs herein
are respectively the duly elected and qualified president
and treasurer of the said St. Louis Real Estate Exchange,
and that they have been requested to prosecute this action
for the benefit of the subscribing owners (and their sue-

_cessors in title) described in said agreement.

Plaintiffs further state that the defendants, Secovel
Richardson and Inez W. Richardson, his wife, are the
owners and occupants of the foilowing described property
lying and being situate in the City of St. Louis, to wit:

The east part of Lot 15 and the west pavt of 16, in
City Block 4472, fronting 3% 4 on the north line of
North Market Sheet together with improvements
thereon known as and numbered 4635 North Market
Street. - .

That at the fime of the execution of the restriction
agreement hereinbefore mentioned, each of said properties
last above deseribed was owned by persons who joined
in and beeame parties to the terms of said agreement,
which agreement also provided that the terms thereof
should be binding upon the heirs, successors or assigns
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of the persons execufing said agreement, and that the
covenants therein should attach to and run with each
of the parcels of land therein described, and that defend-
ants Richardson purchased said property from defendants
Zubiena on or about the 17th day of October, 1941, That
defendants Zubiena are ultimate assigns of Johanna M. M.
Sehroeck, who executed said restriction agreement.
Plaintiffs further state that the defendants hereinabove
mentioned are negroes and that the ownership and oceu-
pancy by them is in violation of the terms of said restric-
tion agreement, and will destroy the desirability of the
homes of the other lot owners in said area, and will
destroy the value thereof, and will cause those on whose
behalf this action is instituted by plaintiffs to suffer
irreparable injury and irremediable damages; that unless
defendants be restrained from owning and occupying said

properties, and from disposing eof or permitting said prop-

erty to be occupied by other members of the negro race,
the property owners on whose behalf this action is insti-
tuted will be deprived of their property rights; that plain-
tiffs have no adequate remedy at law, Plaintiffs further
state that defendant Lafayette Federal Savings & Loan
Association, a corporation, is the holder of a deed of frust
on said property, by virtue whereof it is made a defend-
ant herein.

“Wherefore, plaintiffs pray title to said properties be

divested out of said defendants and vested in their gran-
tors or in such person or persons, not negroes, as the
‘ourt may determine; that defendants be compelled to
remove their persons and belongings from said property,
and every part thereof, so long as said restriction agree-
ment shall remain in foree and effect; that said restriction
agreement be declared by the Court to be valid and in
full force and effect, and that defendants and each of
them be ordered to show cause why they should not be

—_0
enjoined from transferring to, leaging to or permitting
said properties or any of them to be occupied by persons
of the negro race.

------------------------------

Attorney for Plaintiffs,

State of Missouri, ¢s
City of St. Louis.

D. Calbhpun Jones, being first duly sworn upon his oath
states that he is the agent and attorney for the plaintiffs
named in the foregoing petition; that he has read the
game and that the matters stated therein are irue to the
best of his knowledge, information and belief.

..............................

Subseribed and sworn to before me this ... day of
February, 1942,

My commission expires: September 24, 1942,

..............................

Notary Public.

Thereafter, and on January 29, 1942, the answer of de-
fendants Scovel Richardson and Inez W. Richardson was
filed, which separate answer (omitting caption, names of
parties and signatures) is in words and figures as follows,

to wit:

ANSWER.

1. Defendants Scovel Richardson and Inez W. Richard-
son, his wife, for their separate answer to plaintiff’s peti-
tion filed herein, deny that there ever was in existence at
any time or is now in existence any duly executed or valid
instroment lawfully recorded in book 3841, at page 386, in
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the office of the Recorder of Deeds for the City of St. Louis, -

Missonri, which purports to be in effect until December 18,

1942, and is in effect a restriction agreement, which gives

plaintiffs authority to prosecute this action and demands
striet proof thereof.

2. Deny ﬁhét the property owners of block 4472, block

4473, block 4474, block 4475, block 4476 and bloek 5638 of,

the City of St. Louis, Missouri, or any of their predecessors
in title have agreed that none of the propertiés by them
owned should be sold, conveyed, leased or rented to, or
occupied by a mnegro or negroes, and ask for striet proof
thereof.

3. Deny that any of the trustees named or any of their
predecessors in office have, or ever have had, any aunthority,
under the laws of this state or of the United States or by

virtue of their power derived from the charter, constitu-

tion, by-laws or rules and regulations of the 8t. Louis Real
Estate Fxchange, to accept a trust to prosecute this action
under said alleged restrictive agreement, and ask for striet
proof thereof.

4. Plaintiffs state that they have been requested to prose-
cute this aetion, but do not state by whom said request has
been made. Defendants deny that any sueh request has
been made and call for strict proof thereof.

5. Defendants admit that they are the owners énd oeeu-

paﬁts of the property described in paragraph 2 of plain-

tiffs’ petition.
6. Defendants state that the first eight lines of para-

graph 3 of plaintiffs’ petition are incoherent, do not make

sense, and should be stricken.

7. Defendants Richardson state that title passed thfough
defendants Zubiena, straw parties, to defendants Richard-
son, on or about October 17, 1941. '

LY
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8. Defendants state they have not sufficient information
concerning the allegation that Johanna M. M. Schroeck
executed said alleged restrictive agreement, and therefore
neither admit nor deny said allegation, but demand striet
proof thereof.

9. Defendants deny that they are in privity with any of
the purported signers of the alleged restrictive agreement.
An agreement forbidding ownership and oceupancy of land
by colored persons is not a covenant running with the land,
because it does not toueh or affeet the land as such, but is
a restriction merely against persons.

1

10. Defendants deny that their ownership and ocecupancy
is in violation of the terms of any valid restriction agree-
ment,

11. Deny that their ownership and occupancy will de-
stroy the desirability of the homes of other lot owners in
said area, or destroy the value thereof, but, on the con-
trary, state that the value of said homes of other lot
owners in said area will increase in value tremendously by
virtue of their ownership and occupancy. These defend- -
ants, further answering, deny that their ownership and

~occupancy will cause those on whose behalf this action is

alleged to be instituted to suffer irreparable injury and
irremediable damages, and state that plaintiffs in their
petition do not attempt to show wherein they or those on
whose behalf they purpert fo prosecute this action will
suffer irreparable injury and irremediable damages; deny
that unless defendants be enjoined from owning and oc-
eupying said property, or from disposing of or permitting
said property to be occupied by other members of the
negro race, the property owners on whose behalf this
action is alleged to be instituted will be deprived of their
property rights; deny that plaintiffs have no adeguate
remedy at law, but, on the contrary, state that the plain.
tiffs’ remedy, if any they have, is at law.
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12. Defendants state that the mneighborhood of said
alleged restrictive area has changed since the date when
the alleged restrictive agreement is supposed. to have be-
come effective, and the area has changed in respect to its
occupancy by colored persons, and at the time of the de-
fendants’ answer, January, 1942, other colored persons live
in and own property therein, so that the purpose for which
said alleged restrictive agreement was entered into:can no
longer be accomplished, and any attempt to enforce said
alleged agreement would be useless. Defendants’ property
could not be sold to white persons, so it would be unprofit-
able to enforee said alleged agreement.

Defendants state that the neighborhbod immediately
adjacent, next to, abutting and adjoining the said alleged
restrictive area has changed in the last fwenty years so
that the area is surrounded on the south and east by over
70,000 colored persons. ’

Defendants state that a large number of property owners
in the alleged restrictive area did not sign said alleged
restrietive agreement; that plaintiffs have aequiesced in
numerous breaches and violations of the alleged restrictive
agreement, and in the ownership by colored persons within

the alleged restrictive area. Because of noncompliance..
with conditions precedent, change in the abutting, adja-.

cent and surrounding said alleged restrictive area and in
the area itself, it would be barsh, unfair, unjust, burden-
some and inequitable to enforce this alleged agreement,
Defendants state that the owners of said alleged restrie-
tive area are not desirous that the alleged agreement re-
main in full force and effect, and state that on the con-
trary a large number of white owners in said area desire

to sell their property to prevent its loss through mortgage

and tax foreclosure because of low rentals obtained by
them from white tenants; that the plaintiffs who presented
this action do not, have not brought, and cannot bring a

e e e i T
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-representative suit and action because their interests are

diverse, different and conflicting with those white prop-
erty ‘owners who desire to avoid certain loss of their
property; that if paintiffs are allowed to bring a repre-
gentative suit they will thus be enabled to destroy the
property rights of other persons of the alleged restrietive
area.

'13. The alleged restrictive agreement, according to plain-
tiffs’ petition, will expire by its own terms December 18,
1942, which is only a few months hence. The shoriness of
the period remaining.for the alleged agreement to run
should be considered by the Court along with other cireum-
stances set out in paragraph 12 above.

14. Assuming that the alleged restrictive agreement were
valid, and that, aceording to the courts of Missouri, it did
not contravene the public policy of Missouri, it is the duty
of this Court to exercise its discretion and refuse to aid in
the enforcement of this alleged agreement, because it would

. be unconscionable, oppressive and iniquitous. Such en-

forcement on the border of a district wholly or predomi-
nantly colored would strike a severe blow to the publie

- health, morals, safety and general welfare of St. Louis. It

would accentuate the already acute housing problem of the

" colored people within the ring of steel thrown around them

by so-called restrictive agreements; if would compel their
increasing population, due both to the increase in birth
rate and migration from the South, to live in an over-
crowded and slum-ridden section of the city. This situa-
tion would breed disease and develop criminals. Digease
and crime know no racial boundaries, and make no dis-
tinetions based on color. The alleged vestrictive agreement
is socially undesirable and against the public policy of the
Qtate of Missouri, because it destroys the marketability of
land, interferes with the free sale and use thereof, prevents
‘improvement fo land and property, encourages waste and
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disuse of property, discourages the payment of taxes io
the state and its various imstrumentalities, unsettles the
land titles of community and state and impedes the de-
velopment of communities, and is void and against sound
‘real estate policy.

The alleged restrictive agreement contravenes the public
poliey of the United States of America as set out in Sec-
tions 1977 and 1978 of the Revised Statutes of the United
States. ‘

15, Defendants state that the alleged restrictive agree-
ment is unconstitutional and void, because it abridges the
privileges and immunities of defendants in violation of the
Fourteenth Amendment to the Constitution of the United
States of America; it unreasonably interferes with the free-
dom of contract of white persons, as well as colored per-
sons, who did not sign or attempt to execute the alleged
restrictive agreement in respect to the sale and use of their
property and property rights without due process of law
in violation of the Fifth and Fourtéenth Amendment to
- the Constitution of the United States of America; it de-
stroys defendants’ liberty in violation of the Fourteenth
Amendment of the Constitution of the United States of
America; it expressly contemplates and provides for state
action and the use of the state’s ageneies, its courts and
public officers in the enforcement of said alleged restrictive
agreement in violation of the Fourteenth Amendment of

the Constitution of the United States of America, and it ~

is wholly void as being an invalid restraint on the aliena-
tion of real property. '

16. Defendants state that in determining whether to
grant relief by way of a mandatory injunction courts of
equity take into consideration the relative convenience and
inconvenience whiech would result to the parties from
granting or withholding the relief, and will be govern'ed
aceordingly. To compel defendants to move would be of

A ¥

no benefit to the plaintiffs or those on whose behalf they
purport to bring this action, but would result in a great
hardship to the defendants. '

17. Defendants deny that plaintiffs or those on whose
behalf they purport to prosecute this action are entitled to
any of the relief prayed for or any part thereof or any
relief whatsoever in the said petition therein demanded,
and pray that title to said property be quieted, and that
said alleged restrictive agreement be canceled as a cloud

" on defendants’ title; pray the same advantage of this an-

swer as if they had moved to dismiss the said petition;
pray that said petition of plaintiffs be dismissed and that
plaintiffs and each of them he assessed a reasonable costs
for and charges of the defendants in this behalf most
wrongfully sustained, and for all other and proper, relief.

Thereafter, and on February 27, 1942, plaintiffs filed
their reply to said separate answer, which reply (omit-
ting caption, names of parties and signatures) is in words
and figures as follows, to wit:

REPLY.

_ome now the plaintiffs, and for their reply to the
answer of defendants filed herein deny each and every
“allegation of new and affirmative matter therein contained.

‘Wherefore, having replied, plaintiifs pray judgment in
- pecordance with prayer in the petition contained.

Thereafter and on March 9, 1942, the answer of defend-
ant Lafayette Federal Savings & Loan Association was
filed by leave, which said answer (omitting caption, names
of parties and signatures) is in words and figures as
tollows, to wit: '

4
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ANSWER OF DEFENDANT LAFAYETTE FEDERAL
SAVINGS & L.OAN ASSOCIATION.

Comes now Lafayette Federal Savings & Loan ‘ASsp‘eia-
tion, one of the defendants in the above-entitled cause, and
. for its answer to plaintiffis’ petition herein denies each
and every allegation therein contained.
Defendant Lafayeite Federal Savings & Loan Association
further states that if there is a restriction on the prop-
" erty described in the petition, that said restriction limits
itself to December, 1942, and further that negroes own
and have been living in certain of the properties sup-
posedly subject to this restriction for many years, and
that therefore no purpose would be served by enforcing
said restriction. '
‘Wherefore, defendant Lafayette Federal Savings & Loan
Association prays that this cause be dismissed and that
plaintiffs pay the costs herein.

And on said 9th day of March, 1942, the answer of de-
fendants Victor J. Zubiena and Esther Zubiena, his wife,
Harry J. Gannon and H. J. Gannon Realty Company, Ine.,
a corporation, was filed by leave of Court, which said an-
swer (omitting caption, names of parties and signatures)
is in words and figures as follows, to wit: '

ANSWER OF DEFENDANTS VICTOR J. ZUBIENA,
ESTHER ZUBIENA, HIS WIFE, HARRY J. |
GANNON AND H. J. GANNON REALTY
COMPANY.

Come now defendants Victor J. Zubiena and Esther
Zubiena, his wife, Harry J. Gannon and H. J. Gannon
Realty Company, and for their answer to plaintiffs’
amended petition herein filed, deny each and every allega-
tion in said petition contained and set forth.

13 e

‘Wherefore, having fully answered, said defendants pray
to be hence dismissed with their costs.

And further on the said 9th dav of March, 1942, the
trial of said cause was duly commenced before the Honor-
able Robert L. Aronson, Judge of Division No. 2 of the
Cirenit Court of the City of Louis, progressed and laid
over until March 10th, 1942.

And on said 10th day, of March, 1942, further trial of
said cause was resumed, progressed and laid over until

' March 12, 1942.

And on said 12th day of March, 1942, further trial of
said cause was resumed, progressed and laid over until
March 19, 1942.

And on gaid 19th day of March, 1942, further trial of
said cause was had, concluded, submitted and taken under
advisement by the Court.

And on the 2nd day of April, 1942, on oral application
of defendants, the submission of said cause was set aside
and reopened for further trial, which was concluded on
said 2nd day of April, 1942, and resubmitied.

.On the 1st day of December, 1942, the Court entered its
finding and judgment in favor of the defendants as is set
out in plaintiffs’ bill of exceptions heremafter.

Plaintiffs thereafter and on December 3, ]9&2, filed their
motmn for new trial as is set out in their bill of exceptions.

‘ Thereafter and on December 11, 1942, plaintiffs’ motion
for new trial was argued and submitted.

And on December 15, 1942, plaintiffs’ motion for new
trial was overruled, at which time a memorandum of the
Court was filed, all of which is set out in said bill of
exceptions.
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Thereafter and on the 19th day of January, 1943, and at
the same term of said eourt, the plaintiffs’ affdavit for
appeal was filed and appeal was allowed to the St. Louis
Court of Appeals.

Thereafter and, to wit, on the 29th day of February,
1944, plaintiffs’ bill of exceptions was duly allowed, signed,
sealed, ordered filed and made a part of the record herein
by the Honorable Robert L. Avonson, Judge of Division
No. 2 at the time of the trial of said cause, and the Honor-
able William I. Mason, Judge of Division No. 2 on said
29th day of February, 1944. Said bill of exceptions herein
is ag follows, to wit (omitting caption):

PLAINTIFFS’ BILL OF EXCEPTIONS.

Be It Remembered, That the above-entitled cause coming
on for hearing on the 9th day of March, A. D. 1942, and at
the February Term, 1942, of the Circuit Court of the City
of St. Louis, State of Missouri, before the Hdhorable Rob-
ert L. Aronson, Judge, in Division No. 2 of said court, the
following proceedings were had:

Appearances;
D. Calhoun Jones, Esq., for the plaintiffs,
S. E. Garner, Esq., for defendants Richardbon
Scovel Richardson, Pro se.

Thomas B. Curtis, Esq., for defendant Lafayette Fed.
eral Savings & Loan Association,

The Court: Before we start on the trial of this case, I

want to again ask counsel whether they thought about and

talked about the possibility of abbreviating trial in any -

respect by considering as in evidence here anything that
was offered and received in evidence in the case tried last
week, entitled Dolan v. Bryant. After all, there is much

\
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similarity in the cases, possibly very little dissimilarity; in

any event, I would like to inquire whether counsel can in

any way shorten the trial by stipulation that any evidence,
any part of the evidence that they might agree on that
was introduced last week in Dolan v. Bryant might again
be considered: before the Court.

Mr. Garner: Mr. Jones and myself have talked about the
matter. I think he honestly, and I think I honestly, try to
do that., We ran upon this knot. We would not want to
risk our case, for instance, on the cross-examination of any
witness, and we would be afraid we could not properly
conduct our cross-examination, and at times remember
what the witness said at the other trial, It seems that is
what is in the way, and we have also a little different
theory in our defense than what was in the other case. We
have honestly tried to do that, becanse we heard how the
Court felt about it, and wanted to save time, but, after
all, this is our day in court.

The Court: I have no dispesition to restrict You or pre-
vent you from trying it in full. It only oceurred to me that
the probabilities were, since the legal sitnation was much
the same, the probabilities. were that there would have to
be a similar result in all the cases, and that it would be un-
likely that the different facts were sufficiently important—
rather, the differing facts were sufficiently tmportant so
that there might be a success for the plaintiff in one ecase
and-not in the other. )

Mr. Garner: It may be, if my elient sees it as I do, that
on the change of the neighborhood proposition, that might
be one item of evidence that could come in this case. Right
now T do not see why it could not.

The Court: Well, you gentlemen falk it over as we 2o
a!ang, and until counsel mention that they want to have
something included in this record by agreenent, which
was in the other record, then T will not mention it again, |



do not want to appear to press it too much., After all, it
is our funetion to try cases efficiently, and sometimes that
- means avoiding duplication. You may proceed. There is
no more need to make an opening statement than there
was last week.

Mr. Jones: We discussed the possibility of admitting
certain transfers of record.

Mr. Garner: We will admit all of that.

Mx. Jones: In other words, the deed from Altenhauser-—
in brief, all deeds in the chain of titles by which the
defendants Richardson acquired title to the property.

Mr. Garner: T think that will be all right,

PLAINTIFFS' EVIDENCE.,
WILLIAM J. GAVIGAN,

a witness of lawful age, being first duly sworn, in behalf
of the plaintiff testified as follows:

Direct Examination, by Mr. Jones.

Q. State your name to the Court. A. William J. Gavigan.

Q. Where do you live, Mr. Gavigan? A. 1200 Oakley
place, St. Loais.

Q. T will ask you if you were a notary public in 1923¢
A. T was, sir. ‘

Mr. Jones: Will you please mark this as ¢ Plaintiffs’ Ex-
hibit A"'? .

Q. T will hand you what has been marked, for the pur-
poses of identification, as ‘‘Plaintiffs’ Exhibit A,’ and ask
you if the signature appearing on the fifth page thereof is
your signature? A. It was.

Q. It is your signature? A. Yes, sir.

Q. Now, T will again hand you this instrument and ask
you whether you saw the signature of Johanna M. Schrake,
which appears on the third page of this instrument, affixed

T -

by Johanna M. Schrake? A. Yes, I did. I took the
acknowledgment. Saw her write it, and took it.

Q. You say you took the acknowledgment? A. Yes, sir.
Mr. Jones: That is all. ‘

Cross-Examination, by Mr. Richardson.

Mr. Richardson: Will you mark this as ‘‘Defendants’
Exhibit 1779

Q. Will you look at that, please, and examine it? Is it
drawn according to the scale of the original covenant?
A. Well, I can’t answer that. It appears to be.

Q. It appeais to be? A. It is part of the instrument.

The Court: I guess counsel, by comparison, can say for
the record whether this is a reproduction of the plat.
Suppose you compare it with what is in the original?

Mr. Jones: I think that may be admitted.

The Court: All right; proceed. This is the whole dis-
triet, and not just the northern portion.

The Witness: It is apparently a facsimile.

The Court: Go shead.

Mr. Garner: We reserve the right to call the witness
after he bas further testified.

The Court: You will not examine him further at this
time?

Mr. Garner: Not if he does not testify to any more than

he has.

« Mr. Jones: 1 will recall him now.

Redirect Examination, by Mr. Jones.

Q. T will again hand you what has been marked, for pur-

~poses of identification, as “‘ Plaintiffs’ Exhibit A,”” and ask

you if you obtained all of the signatures appearing on
that instrument? A, Well, this is the instrument I ex-
amined a week ago today, and I will state positively that
I have—I have gotten all of the signatures, and it repre-

¢
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sents each and every improved property owner in the dis-
trict set forth, between the east side of Marcus, between
Easton avenue on the—the north side of Laston avenne
on the south and the north side of North Market street
on the north, and I went as far as Cora to the—to the
eastern line—to the western line of Cora avenue and——

Mr. Richardson: I would like for him to go over it again.
Will you go down the street as outlined in the plat?

The Court: He does not have to follow any particular
form in his answer. This is not cross-examination. He
can repeat his answer, but he does not have to follow any
form. .

Mr. Richardson: I would like for him to repeat if.

The Witness: From the east line of Marcus avenue be-
tween the north side of Faston and the alley back of the
north side of North Market, east to Cora avenue and back
to the east side of Wagoner place. 1 set forth in this plat
that I have drawn so as to specifically show the district
1 was attempting and did restriet. '

Mr. Richardson: I think I have a right to make an ob-
Jection to the witness varying from the terns of the plat,

The Court: You might have such a right, but he has not
varied from it.

Mr. Richatdson: You gay he has not varied?

The Court: Not as I understood his evidence, but, in any
event, the plat will control. You need not worry about
my assuming that the district is other than what is in th
plat, ‘ ‘

Q. (By Mr. Jones) There appear on the instrument cer-
tain properties—certain parties appeared before you on
various dates and acknowledged that they .executed this
instrument as their free act and deed. Did such people
appear before you and make such acknowledgment? A.
They did. . ‘

Q. I believe you testified on Monday, or, rather, you
testified last week, that, included in this area which you
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have described, there was one vacant lot the owner of
which did not execute the agreement? A. That is true. I
could not locate the owner of the piece of property at that
time, and it was later apparently omitted. I seem—I am
convineed in my own mind, however——

Mr. Garner: We objeet to that.

The Witness: I will state that I did not secure the sig-
nature for a piece of property on the north side of North
Market, I think a vacant lot about seventy-five to a hun-
dred feet, about one hundred feet east of the corner, the
northwest corner—the northeast corner of Marcus and
North Market.

Mr. Jones: That is ail.

"' Recross-Examination, by Mr. Richardson.
Q. Mr. Gayigan, did you circulate this alleged instru-

‘ ment? A. I did.

Q. You had it drawn up? A. Personally.

Q. You had it drawn up? A. I did, yes.

Q. How did it happen that you were personally selected
to have this instrument circulated? A. Well, I can an-
gwer ‘that very clearly. T left the Treasury Department
serviee in Washington and came to St. Louis and resigned,
and the president of the Real Estate Exchange, at that
time Mr. Joseph W. Hannauer, who happened to be a per-
sonal friend, asked me if I would not come to the Real
Estate Bxchange and form a tax unit, and I told him I was
going to enter into business, but I saw after he had gone
over the subject thoroughly with me, and concluded it
would not take over a period of six months to accomplish
what he had in mind or, at least, initiate a unit in the
Real Estate Exchange as a basis for some success. 1 hap-
pened to be in the office about sixty days after I hecame
associated, and two gentlemen, officers, as I understood it,
of the Chouteau Rental Improvement Association, they
had an instrument with them purporting to be a restric-
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tion agreement, and it seems a piece of property had
passed into the hands of some member of the negro race.
The agreement was shown to me and contained the name
of one of the owners of this pérticular piece of property.
He asked me whether 1 thought if could be enforced, and
I very frankly told him that I had never been admitted

to the Bar, and could not answer that question authorita- -

tively. They then told me they had Just come from an
office——

Mr. Garner: If the Court please, of course, I eoncede the
witness is answering a question that came through eross-
examination by counsel, and that is the reason I did not
object, because he called for it, but I think he is going
farther than an answer to the question.

The Court: In other words, becanse this is a history
that precedes the particular transaection here, T think you
are probably right. Mr. Gavigan, youn might resume your
answer and restrict it o the fime of this particular re-
strictive covenant, when it eame to your attention.

The Witness: I did not understand the question that was
originally—he asked me how I came to do it.

The Court: Yes.

The Witness: Well, T thought that was the purpose—1

understood he was asking how—he asked if T was responsi-
ble for the drawing of the instrument and I said yes. He
followed that, as I understood, how I came to do it, and
that is the reason I went into that lengthy explanation,

The Court: All right. Suppose you skip these other mat-
ters and confine the answer to this. Commence with the
story of this particular covenant.

The Witness: Dr. Potter, who introduced himself as the
prosident of the Wagoner Place ITmprovement Association,
or some such name, I don’t recall exactly, asked me
whether I would circulate one of our restrietion agree-
ments in that particular Wagoner place, and I consented
to do so. I think that answers you. ‘

U 5 -

Q. (By Mr. Richardson) Was this property association
a corporation? A. No, not to my knowledge. .

Q. Had you had any experience, previous experience,
with other instruments of this nature? A. That is what
I was testifying to when I was stopped.

The Court: He means for you to answer ‘‘yes’’ or ‘““no.”

A. Yes, T did. ‘ .

Q. (By Mr. Richardson) You did have? A, Yes, sir. _

Q. What did you say the purpose of the agreement is?

The Court: This agreement. .

Mr. Richardson (Q.): The one you had drawn up—wha
ig the purpese of this particular agreement? A. The pur-
pose of this particular agreement was this: It was ar‘conm
tract, an attempted contract, between the white clitlzens
of this particular district to draw a contract between
each and every one of themselves, to prohibit the sale to
negroes, unless, as the instrument itself plainly states,
the entire property was bought in its entirety by the
negroes, o

Q. You see, the plot, on page 1 of the alleged restrictive
agreement, which is entitled ““Real Estate Exchange Re-
striction Agreement,”’ indicates the entire area intended
to be included in this instrument? A. Yes, in this partic-
ular instrument. ‘

Q. Did you succeed in obtaining the signatures and
acknowledgnient of all the owners in the restricted plot
set out in the alleged agreement?

Mr. Jones: He has answered the question.

The Witness: I stated that 1 got the signatures of the
owners of improved property in that particular distriet,
as set forth in the records of the Special Tax Department
of the City of St. Louis, and as sworn {0 by them, as the
owners of these particular pieces of property. o

" Mr. Garner: I move to strike out the answer as not re-

sponsive to the question.
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The Court: The question was did you get the signatures
of all the owners of the property, not merely the improved
px:operty; go ahead and answer that particular question.
A. 1 stated there was one piece of property

The Court: You see, each counsel is entitled to ask the
same guestion on direct examination and eross-examina-
tion.

The Witness: All right,

Mr. Richardson {(Q.): This seventy-five feet that you
referred to on the north side A. Seventy-five, more or
less. '

Q. Seventy-five feet, more or less, on the north side of
North Market street, when did you cease to try to obtain
the signature of the owner or owners of that particular
piece of property? A. Well, now, I can’t state that in
answer to that positively, but | assume the day that I
filed that instrument with the Recorder of Deeds, I was

waiting, apparently trying fo get that sigmature, which I |

“think I got later.
Q. Between the time you obtained the respective signa-
tures to this instrument, and the date of their filing, did

you go back to the signers for any purpose whatsoever?
A. Will you repeat that?

Q. Between the time you obtained the respective signa-

tures to this instrument and the date of the filing did you -

go back to the signers as such for any purpose whatever?
A, Well, I don’t think so. I would not—I would not know
any reason except I have called on some. I had friends
in there, social and political friends.

Q. You live and owned property in the neighborhood
set out in the plat. Did you live in or own any property
in the neighborhood set out in the plat? A. I own 4517
Cote Brilliante avenue,

Q. That is not in this restrictive district? A. Oh, in this .

particular district, no.

__ o3 __

(). Do the frontage and lots set out with the names of
the persons listed immediately following the plat on page 1
of the agreement represent the lots signed for? A. As
only—-— C

Q. Yes or not A. It is supposed to.

Q. But do they? A. 1 cannot—

Q. You drew—— A. To my knowledge, yes, to the best
of my krowledge.

Q. Was any authority with reference to this agreement
conferred on you by the persons signing other than what
is set forth in the restriction agreement?

Mr. Jones: I object to that as calling for a conclusion.

The Court: Objection sustained.

Mr. Richardson: Your Honor, it seems he knows what
he was authorized to do.

The Court: The form of the question is such that it
calls for a conclusion. '

Q. (By Mr. Richardson) When Mr. Potter came to you
what did he tell yon the people in this property agsocia-
tion. wanted done or wanted you to do? A. You realize it

_would be impossible for me to answer that question ver-

batim. I naturally answered the question before, I think,
by saying he came to the Real Estate Fxehange and asked
if T would circulate a petition for the purpose stated.
Q. And you agreed to do that? A. Yes, I certainly did.
Q. Did you agreé to do anything else for them? A. 1

~ don’t understand that question.

Q. You say you agreed to circulate a petition. Did you
agree to do’ anything else? A. T didw’t think T was re-
quired to do anything else. o

Q. That’s all T wanted to know. Did you personally take
the acknowledgments of all the persons purported to be
subseribing witnesses to the alleged agreement? A. ‘Where

- my name is set forth or signed by one of my understudies,

Mr. Brady, naturally he took his own acknowledgment, as
stated in the affidavit filed.
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Q. Were there any restriction agreements affecting or
covering the neighborhood or neighborhoods adjoining the
neighborhood affected by this agreement drawn up about
this time?

Mr. Jones: I object to that as immaterial and not tend-
ing to prove any issue in this case. The examination of the
witness has been limited to this one agreement right along,
and if we want to go into that we will go far afield.

The Court: Why do you think it is proper?

Mr. Riehardson: I think it will be shown later on that
this agreement was conmected up with some other agree-
ments whieh the witness has knowledge of. "

The Court: In what way counected up, and how de you
contend that that fact would be material

Mr. Richardson: As will be brought out in the defend-
ants’ defense.

The Court: But yvou don’t say in what way.

Mr. Richardson: There will be statements from persons
who signed the agreement of the representations that were
made to them. ' _ ‘

The Court: This question is a little bit off that subject.
If it becomes proper you might recall the witness later,
but the ruling will stand and T will sustain the objection.

Mr. Richardson {Q.): The instrument recites, Mr. Gavi-
gan, that there was a consideration of one dollar paid. Do
you know who paid this one dellar and to whom it 'was
paid? A. Each and every one—it was paid fo me as a
representative of the Real Bstate Exchange, proceeds of
the Real Estate Exchange.
© Q. It was paid to you as representative of the trustees
of the Real Fstate Exchange? A. Yes. |

Q. That is not what the agreement calls for, is it?

Mr. Jones: I object to that. ‘

Mr. Richardson: T want to refresh his recollection.

Q. Did anyone appear before youn and sign the instrument
on Sunday? A. No. ‘

5

Q. Were all the persons whose acknowledgments youn
took personally known to you? A. They were in so far as
any notary taking signatures of that kind; they were intro-
duced as such.

Q. Will you answer, were they known to you? A. At the
time they signed- it, yes. I asked them about it, to that
extent, personally.

Q. You knew them before you went to them to get the
gignatures? A. No, not in all cases, no. Naturally, when
I went to a man’s house, T asked for the owners. I kuew
their names in advance as of the record, introduced myself
and asked them what their mames were; to that extent,
personally.

Q. Did anyone go with you to identify them? A. No,
not in all cases. Dr. Powell and Miss Bircher, a registered
nurse, there were certain neighbors that accompanied me on
some of those trips or excursions.

(. The instrument recites ‘‘power coupled with an inter-
est’” was given to the Trustee. What interest do they have
reference to; interest in what, is what I want to know!?
A. T don’t quite get you. .

Q. I don’t quite understand the instrument. Tt says
‘““power coupled with an interest’’ was given to the trus-
“tees. I want to know what interest was meant; interest in
what{ .

Mr. Jones: T object to that as calling for & conclusion on
the part of the witness as to what ““a power coupled with
an interest’’ means.

Mr. Richardson: He drew the instrument.

The Witness: No, T did not draw it. T did not say 1
drew it. \

The Court: Let me see the instrument.

Mr. Jones: On what line or page is that?

The Court: Mr. Gavigan, T read these words from this
instrument near the top of what 1 suppose would be con-
sidered page 3. ‘‘This power-of-attorney being coupled
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with an interest is hereby made irrevocable.”’ Now, do
you know what was meant by that expression?

The Witness: If the Court please, if I testified that
I drew up that instrument I surely did not want the Court
to understand-—--

The Court: I did not so understand you. That is not
what I mean. :

The Witness: I can’t answer it.

The Court: You do not know what it means?

The Witness: Naturally, that was drawn by the attor-
neys who drew the instrument.

‘The Court: All right, let’s get to the next question,

Q. (By Mr. Richardson) Why did not the trustees—
why didn’t you have the trustees sign a place on' the
instrument for them to accept the trust?

Mr. Jones: Wait a minute. I think it is only fair that
he have the instrument in his hands.

The Court: Apparently counsel wmeans to direet your
atfention to the fact there was a space provided for
the trustees to sign to evidence aceceptance of the trust,
and he asks why they did not sign in that space.

The Witness: Well, if the Court please, I had—that
was my printed form, or our printed form. The Court
asked me a question the other day as to why apparently
pasted on—for instance this—I think in this case T did
the. same with the trustees. T am not sure. .

The Court: So far as you remember, was. there any
special reason why ,

The Witness: None whatever, your Honor, except the
addition of these things which was unusnal, so many
unusual affidavits from corporations, and from ene or two
out of town, that the stenographer, when she was attach-
ing this may have gotten them in just a different spot.
Just excuse me until T verify that. This is my certificate.
I thought he was referring to that. I just pasted that
on that way.

e 9T

The Court: Let me see that whole thing for a minute.
Apparently, what Mr. Richardson means is that the last
printed language has these words: ‘‘The said Trustees
hereby accept said trust’’ and it has three lines, and he
wants to know why those three lines were not the one on
which they signed instead of signing at the end as they
appeared to have signed or near the end of the signatures.
I do not mean at the back of the instrument where the
last paper is, but I mean at the end of the signatures.

The Witness: The only answer I can make would be,
when I took the instrument over there instead of having
it open at the proper place, they signed it as the others
did probably? -

The Court: I see. Al right.

Q. (By Mr. Richardson) Did you read the instrument
to each one of the property signers and to the trustees
before taking their acknowledgment? A. Verbatim, no.
1 explained what it was, what it contemplated, but there
was none of them that did not know what I was talking
abount. '

{}. When did you take the signatures or acknowledg-
ments of the trustees with reference to the time that you
had the instrument recorded? A. Why I never took—
I can state this positively, that the trustees were the very
last to sign, and I was then on my way to the Recorder
of Deeds’ office practically. In other words, I will say
T attempted to file it the day the trustees signed it. They
were the last to sign it.

Q. Mr. Gavigan, were vou successful in filing it this
time after taking the acknowledgment of the trustees?
’You say you attempted to file it. You say you attempted
to file it after taking the acknowledgment of the trustees.
Were you sueccessful in filing it after taking their acknowl-
edgement in this particular instrument? A. It speaks for
itself. Tt is recorded. TIs that the question?
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Q. Calling your atfention to the list of acknowledg-
ments—I prefer that you keep the instrument in your
hand--beginning with the second one, Frederick Rah-
moeller and Maria, his wife, the acknowledgmentis were

taken Pebruary 8, 19237 A. You are referring to the

typewritten part?

Q. Yes. A. My certificate you are talking about?

Q. Yes. A. I may as well answer that right quick,
so far as this certificate is concerned, that was done by
the stenographer. '

Q. You testified previously that—1I asked you the ques-
tion specifically whether the names as they appear in the
acknowledgment were acknowledgments of persons that
you personally took, and were they correct, and you
said yes. A. Yes, sir.

Q. Now, T am calling your attentmn, farther down the
instrument, Anna M. Wagoner, Augustus L. Abbotf, Harry
A, Woerman, and John B. Edwards, trustees under the
will of Jewett Wagoner, for Anna M. Wagoner, will of
Jewett, life estate remainder to Nellie W. Woerman and
Mildred W. and G. W. Henderson, all on February 9, 1923.

The Court: What is your question about that? ,

Mr. Richardson: I want to point out that he has testi-
fied—-—

The Court: Don’t tell me, but you have no guestion
attached fo the statement. I want you fo put the state-
ment to him. '

Q. (By Mr. Richardson) I will ask him, first, when did
he obtain the signatures of the trustees with reference
to when he filed the instrument?

. The Court: T know, but you are not asking anything
about these others.

Mr. Richardson: I will phrase it differently, then.

Q. Did Johanna M. Schroeck, the one who is defendant
Richardson’s predecessor in title, appear before you Feb-
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ruary 1, 19237 A. Well, T cannot state that back twenty
years, as to a fact of that kind. Could you?

Q. Well, you say that list of acknowledgments as they
appear above your signature and the dates opposite them
are correct? A. 1 say they should be correct.

Q. Will you answer yes or no? A. They are to the best
of my knowledge.

Q. Now, Mr. Gavigan, holding the insirument in your
hand, I would like to direct your attention to the first
page and the list of property owners and their respective
foot frontage, and the list as they appear immediately
following the plat, with reference to the north side of
(arfield avenue, in city block 4473. A. That is 4472.

Q. The name is Van Vleet. A. In this instrument it
says city block 4472

The Court: That is what appears in this, foo, unless
we do not understand what you are talking about. The
north side of North Market—— ‘

Mr. Richardson: No, the north side of Garfield, block
4473.

The Court: He wants to go over towards Marcus and
Garfield, That portion from Mareus to Garfield. All
right. What lot?

Mzr. Richardson (Q.): The instrument recifes that N. Van
Vieet and N. Van Vieet, his wife, own seventy-five feet,
which is described as lot E, on the east part, or the east
ten feet of lot F, in city block 4473. Is there any lot H
and lot F on the north side of Garfield avenue in ecity
bloek. 44737 A. Well, not having the record as of
that date—— '

Q. Well, you have the plat before you? A. That does
not show that. The plat does not show all of the ques-
tions asked.

Q. The plat will show whether—— A. The plat shows
the outline of the streets. That is the purpose of that
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The Court: You may do it by brief or otherwise. I do
not mean that it has to be done now. The instrument will
be in evidence, as it was in the other trial, and if there
is anything inconsistent about if, you can point it out

to me.
Mr. Richardson: T would like to point them out for the

record, as well.

The Court: All right, go ahead.

Mr. Richardson: The owner or owners of the east part
of lot I and the whole of lot E, fronting eighty feet on
the south side of North Market street, beginning at the
southwest corner of Wagoner place and running due west
for eighty feet, did not sign the alleged restrictive agree-
ment. The property is located in eity block 4473.

The Court: Who was the owner of that?

Mr. Richardson: We are asking him. He has festified
he obtained the signatures of everyone. ‘

Mr. Jones: Let me see that. I think he is in error.

Mr. Garner: Our contention is, if he drew the instru-
ment and went and got the signatures, we have gone over
it carefully and find that people in these particular blocks
never did sign it. We are asking him on cross-examina-
tion if he can account for that. } '

The Court: In other words, you say that owners of par-
ticular lots in that subdivision were not actually, in that
one instance, Mr. and Mrs. Van Vieet, but were some other
people. :

Mr. Garner: No, that is not it.

The Court: Or, at least, they were not these people.

Mr. Garner: We call the attention of the witness by lots
or numbers, that record owners of these properties never
signed this instrument, and he asked him

The Court: Do you know who the record owner was that
did not sign it? :

Mr. Garner: The lots are in the plat, and in the instru-
ment the lots are supposed to be in the plat or over here,
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and these lots do not appear with anyone signing for them.

Mr. Richardson: This is the same gituation that was re-
ported in the Paine lot. He said there was one seventy-
five feet—— '

The Court: He said there is a lot that is located seventy-
fve feet more or less east of Marcus avenue. He didn’t
say that the lot was a seventy-five-foot lot. Youn misunder-
stood him. He said it was one lot and that it commenced
at a point seventy-five or a hundred feet east of Mareus
avenue, so he did not say it was a seventy-five-foot lot.
Now, it occurred to me, Mr. Garner, maybe what Mr. Rich-

ardson and you were undertaking to prove amounted to

no more than he had the wrong lot number next to the
name of Mrs. Van Vleet, and had their lot number next to
the name of Mr. and Mrs. Smith, That is why I asked
the gquestion which has not been answered. Do you know
who did own the particular lot you claim was erroneously
accredited to Mr. and Mrs. Van Vieet?

Mr. Garner: Personally, 1 don’t know.

The Court: It may turn out that the name of the owner
is signed, but merely happens to have aslongside of if,
through error or otherwise, a wrong description of the
property.

Mr. Garner: If that was true, suppose that was true—
I do not want to argue the matter with your Honor, but
I want to get through with it. If that was true, if T signed
for Robert 1. Avonson, could Robert I. Aronson properly
be bound?

The Court: That is not an answer. If you and I both
" own lots there and we both signed, our property would be

bound even fthough someone had fransposed or inter- -

changed the description. We undertook to bind whatever
property we had. Let me see it at the place where they
actually signed. Did they have a deseription ‘with their
signatures? You see, that is what T anticipated. There is

. make out a defeet
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no deseription right where they signed, and that is not a
significant part of the affidavit.

Mr. Richardson: According to the instrument itself, in
no less than seven places, it has that the people purport
to sign‘ for the property hereinabove described. The prop-
erty hereinabove described is what 1 have reference to.

The Court: Mr. Garner denies that he knows who were
the owners of this property that is described alongside of
the name of Mr. and Mrs. Van Vieet. Do you know who
the owner was? .

Mr. Richardson: I did not look it up. I understood the
burden was on the plaintiff to make out his own case.

The Court: Well, it happens when you are trying to

Mr. Richardson: I pointed it out.

The Court: Very incompletely, put it that way. Do I
understand-—you have not answered the question yet—do
you know who were the owners at that time of lot K and
the east ten feet of lot F'?

Mr. Richardson: I stated that I did not, youn Honor.

The Court: I did not so understand it. 1 thought that
your only answer was that it was not your duty to men-
tion it.

Mr. Jones: What is that, the south side of Garfield? Let
me call your attention to the very last name. You will
find that it is there.

Mr. Richardson: They signed for a part that does not
include the part I have teference to.

‘The Court: Now, wait a minute before you resume: It
wonld appear, trying to interpret this, until there is a
showing that Mr. and Mrs. Van Vieet did not own any
property there, it would sppear that the only errov is put-
ting that below the line. ““City Block 4473.”” T am talking
about the description below the plat. In other words, if
the Van Vieet property were included in City Block 4474
and was understood to be the south side of Garfield ave-
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nue, it would fit in perfectly with the deseription of prop-
erty owned by the Wackmans and Concannons, also on the
south side of Garfield, and also in city block 4474; so, the
only error seems to be there should not have been in the
typewriting of this—there should not have been a line
that changed our attention from the south side of Garfield
in city bloek 4474 and directed our attention to the north
side of Garfield in city block 4473. If those two lines were
reversed, there would be a perfect harmony about it. In
city block 4474, the south side of Garfield, there iz lot E
and the eastern ten feet of lot ¥, and that works in per-
fectly with the land of the Wackmans, which is the mid-
dle part there, namely, the western part of lot ¥, all of lot
G, and the eastern part of lot H, and would also work in
perfectly with the land of the Concannons, the western
part of lot H. , ,

Mr. Curtis: It seems to me the plaintiff will have to put
on proof some time or other that the people who signed
were the owners of the property at that time, if that were
in evidence, if that were already in, we could proceed. I
assume he is intending to do that. )

Mr. Richardson: I hate to differ with your Honor, but it
would not coincide as you have attempted to account
for it. '

The Court: In what respect? .

Mr. Richardson: The owner or owners of the east part of
lot T, fronting on the east side of Garfield avenue, begin-
ning at the southwest corner of Garfield and Wagoner
place, and running west for thirty-two and a half feet, in
eity block 4472, did not sign the alleged agreement.

The Court: Well, who were they?

Mr. Richardson: Now, that is thirty-two and a half
feet. T submit that I know that the Van Vleets do not own
that.

The Court: Well, who did?

T

Mz. Curtis; Is not that proof that the plaintiff should
have brought in, to start the case off, if these people do
not own the land, the signatures make no difference.

The Court: -There is a prima facie case made by the
plaintiffs on that.

Mr. Curtis: On the instrument?

The Court: I mean on the testimony.

Mr. Curtis: No, I beg to disagree. That instrument is
not worth a thing unless there is good proof that these
people own the land for which they sign the instrument.
They are seeking to bind the land. Anyone can sign that,
and they could say they were the owners, but if they were
not, then that is something that has to be affirmatively
proven, or there is no case in court.

The Court: ¥t may be, when we conclude the case, we
will find there is not sufficient proof that these people
owned it, but right now, getting back to the question that
Mr. Richardson asks, he makes the positive statement that
someone owns thirty-two and a half feet.

Mr. Richardson: The Van Vleets purport to sign for
seventy-five feet and for lot E and the east part of lot F.

The Court: It could not be harmful to you, Mr. Richard-
son, to tell me who did own thirty-two and a half feet. If
they did not sign, their signatures won’t appear here
merely because you give me the name. You make the
statement that they are not signed. You know from the
instrument all the people who did sign. If you can show
me someone whose name is not signed here—— ‘

Mr. Richardson: It has been conceded that several lots
on the north side of North Market were not signed or were
not called

The Court: One lot.

Mr. Richardson: To be specific, lots 5, 6 and 7 and the
west part of lot 8, fronting on North Market, beginning
135 feet from the northeast corner of Marcus and North
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Market and running due east for seventy-five feet, did not
sign the alleged agreement.

The Witness: All that property is owned by one person,
your Honor; vacant property. _

The Court: In other words, you do not want to answer
the question that T put to you? '

Mr. Richardson: Will you state it again?

The Court: Who was the owner of the thirty-two and a
half feet? '

Mr. Richardson: Well, T state—1I state that if is not—
I state I do not know. _

At this point a recess of ten minutes was declared, after
which time, the same parties being present by their re-
speetive counsel, further proceedings were had as follows:

Mr. Richardson: Your Honor, T started ont to ask the
witness certain questions about defects in the imstrument.
You stated if they were there, I should point them out.
Now, I do not wish to go any further, and I am through
with the witness now.

The Court: All right.

Mr. Curtis: The witness will be subject to recall?

The Court: Yes, if you wish to ask any questions now,
you may do so.

Mr, Curtis: No.

The Court: Any redirect examination?

Mr. Jones: No, I think it was brought out by the wiiness.

The Court: Let’s not sum up. :

Mr. Jones: All right, T -better ask him about this.

Q. (By Mr. Jones) Mr. Gavigan, did you testify that the
signatures of all owners of property in this district covered
by the restriction agreement, with the exeeption of the lots
on North Market street, were obtained

Mr. Garner: Just a minute. We object for this reason:
if he did so testify, it is a conclusion as to whether the
owner signed and-—-—
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The Court: I sustain the objection, in part, because it is
repetition, too. Let me ask you this, Mr. Gavigan: Where -
did you get that information as to who owns the parcels
of property?

Mr. Garner: We realize we ave trying the case before the
Court, who is trying his best to try the case carefully, but
we object for the record fo the question by the Court on
the ground that the record is the best evidence, and if the
Court asks where he got his proof that the owner signed it,
that is asking for a conclusion. -

The Court: I want to find out what procedure he went
through.

Mr. Garner: All right.

The Court: It may be that it will establish that he did
not have good foundation. You can always feel free to
make an objection to my question. I will overrule the
ohjection.

Mr. Curtis: May I just say this one thing: The only
thing T believe that counsel objects to here is that this
witness is inecompetent {o testify as to who owns the land.

The Court: T didn’t ask him that.

Mr. Curtis: That is the only point that counsel has.

The Court: The record will show the overruling of the
objection. What did you do in advance of trying to get
the signatures, in the way of getting the list?

The Witness: If the Court please, when T had agreed to
go into the thing in one given neighborhood——

The Court: T mean this particular one.

The Witness: I proceeded at once to go to the only ﬁlace
that T could secure with reasonable accuracy the owners
of the property in this partienlar given district. T had
examined the books of the City Assessor and had gques-
tioned the then chief clerk of the department as to why
there was apparently so many pieces of property indicated
on their books as the owners of property as of the date I
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appeared, and from my own personal inquiry 1 found were
owned by other people. His reply was that for their pur-
pose the books were kept up only to the extent, and they
were frequently behind six months in making changes of
record on their plat books for the reason—-—

The Court: You are not answering the question, Mr.
Gavigan.

The Witness: T am trying to arrive

The Court: Do I gather that you went {o the Assessor’s
office?

The Witness: I did, and, finding that record incomplete,
I proceeded then to the Assessor of Special Taxes under
the Board of Public Improvement as—I am not sure
whether it was under the Board of Public Improvement at
that time or under the Public Service, but we took up
within ten days— |

The Court: I didn’t ask you that. Just answer the gques-
tion. You went to those two places; is that right?

The Witness: I did.

The Court: Did you do anything in addition to that in
the way of looking up deeds?

The Witness: I made arrangements with the clerk em-
ployed in the department, who has been there over forty
years, to make up the lst.

The Court: We will strike out the answer about how long
the elerk had been there and that you made arrangements,
You can answer yes or no, if vou did anything further
than that. '

The Witness: I got a list from them and then checked
them back myself, and then went to the owners of the
property of record and asked whether they were the
owners.

The Court: Did you look at deeds, or take the people’s
word for it? i

The Witness: T just took the people’s word for it, your
Honor, and assumed that the records showed they corre-
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sponded when they stated that it corresponded with the
list that I had gotten from the Assessor’s office, and the
special fax bill.

The Court: Well, all right. I wanted to get some kind
of rough idea as to what you did.

Mzr. Garner: I move to sirike out all of the testhuony in
response to the Court’s gquestion as to how he obtained his
idea about the ownership. First, he said he talked to the
chief clerk. That is not the best evidence; that is hearsay.
He said he examined the book, and that is the best evidence,
He said then that he assumed the book would be kept
correctly; that is not competent. He said he made arrange-
ments; that is not eompetent. He said he took someone’s
word for it; that is not competent. Then he said ‘‘reason-
able aceuracy,”’ and that is a conclusion. And T miove to
strike out the entire testimony in answer to all of the
Court’s questions as incompetent, irrelevant and imma-
terial,

The Court: A good deal of his testimony was not proper.
There is no doubt about. that, His ehoice of words would
indieate he was drawing conclusions, and a good deal of
his answers were not in response, but since you have a
general motion to strike it all out, I will overrule it, De-
cause the sole purpose the Court had in mind was to get
an idea of the steps he went through, and the Court does
not and will not attribute greater validity to the instrument
by reason of his answers. The questions are asked merely
to see what course of procedure he followed, as reflecting
on the credibility of the witness and the sincerity of his
efforts and so forth. It is just background matter, and T
will let it stay in the record. '

Mr. Garner: May I ask the Court, then, if the Court’s
questions are intended to shed any light on the question of
ownership of the various properties?

The Court: No.

Mr. Garner: Tt was not intended for that?
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The Court: No, because it did notl apply to any one prop-
erty or group of properties, but was merely with reference
to his method of operation.

Mr. Garner: All right.

The Court: It is not to be taken as shedding any light
on the ownership of any specific lot or parcels.

Mr. Garner: Understand, 1 am not waiving my objection,
but I just wanted to find out the Court’s purpose.

The Court: I understand. Are there any further gues.
tions? '

Mr. Jones (Q.): Did the people to whom you went in
their respective homes or houses, as you have testified,
tell you that they were the owners of the property in which
you interviewed them?

Mr Garner: Your Honor, if he iz seeking to prove own-
ers‘hlp, we object, because it is hearsay and not the best

evidence; that the reeord itself is the best evidence as to
who owned the property.

The Court: T think that objeetion is well taken. It will
be sustained. : :

M1 Jones: The purpose of the question is to bind the
parties who executed this agreement.

- Mr. Curtis: The statements of the people themselves
would not be the best evidenece.
The Court: T will sustain the objection. .

"To Which ruling of the Court plaintiffs, by counsel,
then and there duly excepted.)

Mr. Jones: In other words, the best evidence would be a
combination, under these theories, of all of the books in
the office of the Recorder of Deeds, plus some identification
—positive identification—by parties who knew or were ae-
quainted with the purported record owner of the property?

The Court: I just know about identification being needed.
1 think, under the theory idem sonans, if someone named
Van Vleet appears before the Notary and identifies him-
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self, and if the record shows that someone with the same
name and same initials, Van Vleet, owns the parecel, T think
that would establish his ownership. 1 do not know that
you would need to bring in proot that it was the same per-
son. The identity of names would take care of that.

Mr. Jones: I just wanted to make sure how far T would
have to go in establishing the question of ownership. I
presume it will be necessary to at least subpoena in the

records to show that the Schroecks were the record owners.

when they executed this agreement.

The Court: Yes, it might be a good bit of evidence to
produce. Any parcels that are called in question, I think
you might go into, also. That is what T had in mind hefore
when T spoke about a prima facie case. I think defendants
ought to point out what parcels ave not covered. Here is
an instrament on record for twenty years and not ealled in
question. Now you are calling it in question by saying
there are five, six, seven or eight parcels of property that
were not commitied to this agreement by the signatures
of their actual owners, and rather than encumber the record
by getting deeds to every one of a hundred owners, if there
are that many, I think that would be the efficient way and
one that we ought to follow. I think I shall follow the rules
of prima facie evidence until the names are diselosed.

Mr. Garner: We are not responsible for this lawsuit, Tt
is not incumbent on us to dig into that record and develop
that instrument and show those defects until we were
attacked, and we were not attacked uniil lately, and we
are not guilty of any laches. They bring this instroment
in and rely on it, and it is up to them tfo establish its
validity from A to Z, and it is not up to us.’

The Court: Now, I am sure you do not guestion that
some of the people that sign the ingtrument were owners?

Mr. Garner: We do not admit it.

The Court: T think you ought to point out in what
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respecl the land is not bound. If there are enough pafcels,
it might destroy the general deeds.

Mr, Curtis: T am in here representing a corporation that
has a deed of trust on this property, and we have been put
to a lot of time and expense, and I might add we asked
for a pleading some time ago in which we could make
response to, which we did not get, and had to come up
here quite a number of times. If the plaintiff had pre-
pared this case properly they would have come fo court
ready and prepared to show the essential feature of the
suit, which is ownership. Defendants are not required to
know whether these signatures on here at the time were
the owners. They should not be required to be put to the
expense of going over and checking these things, but
plaintiff should put it on as evidence, he should put on
his witnesses, each one of them, becaunse there maylbe

“some objection to each one~-I don’t know, but they have to
prove it. Idon’t think they are proceeding in the right way,
and becausé some people say they are the owners, and might
think they are the owners, and might not be, if we brought
the records into court that would show So-and-So was not

“an owner, and that piece of property was not bound by the

land, I cannot understand this suit in the first place, be-
cause it runs out in December, and I think under the cir-
cumstances, the pleadings which have been amended by
interlineation, but are in terrible shape, and the faet that
we are not ready to proceed, and will take a long time
this whole matter shounld be dismissed. ‘ ’

The Court: We are in the middle of the trial and we
cannot dismiss it. So far as when it will expire, that time
has not vet come, and we cannot anticipate anything.

Mr. Curtis: We are now in a situation where the plain-
tiff has admitted he has not got this evidence, and plain-
tiff will have to ask for a continuance, and I don’t think
it should be granted. I think this case should be dismissed
because we eannot proceed further, and plaintiff has not
proved his case. '

e 8

The Court: We are proceeding, maybe not as fast as
would be desirable, but we are proceeding. 1 am not
making a definite statement now that the plaintiff can get
along without that evidence. Tt may be when you come
to look into the law more fully we will find that plaintiff
has failed beeause of that. 1 did not do any research in
this case in advance. It is the Court’s job to do research
when the evidence is all in, and [ will not prerule that,
but it seems to me we might get right to the heart of it
if we knew some parcels were not covered, and the more
the defendant shows that, the more plaintiffs’ side of it
is weakened by failure of proof of every parcel. I do not
know that we have anything before us right now for &
ruling. .

Mr. Richardson: That is what T set out to do at first. I
started to state in the form of a question, and you sug-
gested if there were any defeets to point them out. I then
started taking them up step by step, but T do not know
who owns these parecels.

The Court: If you want to mention another pareel, why,
you have the same right to mention it in the record.

Mr. Richardson: We will take our time and point them
out one by one. ‘ ' .

Mr. Garner: The tecord does not show that they are
signed, I mean this instrument on its face.

The Court: When you point out those inconsistencies,
that increases Mr, Jones’ burden.

Mr. Curtis: T would like to interpose a special objection
on the part of the Lafayette Federal Savings and Loan
Company, of the proceedings going on in this manner,
that the proper way would be for plaintiff to put on his
evidence rather than for these defendants——

The Court: Plaintiff was putting on evidence.

Mr. Gurtis: These are the defendants who are asking
questions.
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The Court: They have a right to cross-examine. You
are not prejudiced. We will proceed. ,

Mr. Richardson: Shall T go ahead and point out the
defects or ask him to account for the particular lot?

The Court: Well; I suppose that the best way, really, is
to wait until you get to your part of the case and you
can point them out. Tt is somewhat in evidence already
that there is an inconsistency, but all you will be doing
now is directing the Court’s attention to if.

Mr. Richardson: Our theory is plaintiff is basing his
suit on the written instrument, and if the written instru-
ment is invalid on its face there is no oecasion to proceed
further, that no amount of evidence he might bring in
would cure the defects. ‘

The Court: You want to objeet to the consideration of
the instrument? Then you will have to state the various
defeets in your objection. Suppose we wait until Mr. Jones
formally offers it.

Mr. Jones (Q.): Mr. Gavigan, did you compare the list
which contains’the names of these alleged property own-
ers with the names given to you by the people living in
the houses when yon obtained their signatures?

Mr. Garner: If the question is asked for the purpose of
attempting to establish ownership, then T objeet to it on
the ground that it is incompetent and it would be hearsay,
and the record itself is thé best evidence, and whether he

compared the list would not tend to prove the ownership.
The Court: Objection sustained.

To which ruling of the Court plaintiffs, by their
counsel, then and there duly excepted.

Mr. Jones: It might shorten the proceedings if the
defendant did point out the inconsistencies.

The Court: They are going to object when you offer

these instruments. They will point out their objections
to it.

Witness -exeused,
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RAY R. DOLAN,
of lawful age, being first duly sworn to tell the truth, the

.whole truth and nothing but the truth, testified in behalf

of the plaintiffs as follows:

Direct Examination, by Mr. Jones.

Q. State your name. A. Ray R. Dolan.

Q. Where do you live? A. 7400 Parkdale, Clayton. ‘

Q. Mx. Dolan, T will ask you if you held any office’ in
the Real Estate Exchange in October, 19417 A. President
of the St. Lonis Real Estate Exchange.

Q. T will 'ask you if on or about the middle of Octobef‘,
1941, you were requested by anybody to institute a suit
for injunction against Scovel Richardson and his wife, at
4635 North Market street?

Mr. Garner: If the Court please, we object to any answer
to that question for the reason that it appears Mr. Dolan,
the witness, is president of the St. Louis Real Hstate
Exchange, and that as such he is a trustee in this lawsuit.
Now, we object on the ground that the St. Louis Real
FEstate Exchange is a corporation and has no right, power
or authority to become a party to any such instrument
as this particular instrument for the reason that the Real
Hstate Exchange gets its authority from the State of Mis-
souri, and thai the State of Missouri itself would not hgve
any power or authority under our law to become party
to such an instrument, and it could not delegate such
power or create a creature with such power. The Court
will take judicial notice of the faet that this is a rvestrie-
tion agreement limiting the sale and alienation of prop-
erty, and if the State of Missouri could not do it, a ecorpo-
ration empowered by the State could not do it, and Mr.
Dolan is not coming in person, but as the Real Hstate
Exchange. ‘ _

The Court: Objection overruled.
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A, Mr, Jones approached me about that some time last
October.

Q. (By Mr. Jones) Was Mr. John Wehmeyer an officer
of the Exchange? A. He was treasurer of our Exchange
at that time.

Q. And did yon consent—-—

Mr. Garner: I am sorry, but T object further to any

answer to the question on the ground that the trustee,
such as he is in this case, was not a trustee in 1922 when
this instrument went into effect, and those, as trustees at
that time, had no right, power or authority {0 bind sub-
sequent trustees, and he is not a proper party to this suit,
and it is not proper to ask this question.

The Court: Objection overruled.

The Witness: Will you give me the question again?

Q. {By Mr. Jones) Did you consent to such a suit being
ﬁled? A. Yes, gir. -

r. Jones: That is all.

Cross-Examination, by Mr. Richardson.

Q. You were a member of the Exchange in 1922? A,

Yes, sir.

- Q. Did you know, or remember, whether the Exchange
authorized the trustees set out in the alleged restrictive
agreement to become parties to this restriction agreement?
- A, As a member, T don't remember that. If T had known
it at that time, I have forgotten if.

Q. Iz there any rule of the Exchange by which the offi-
cers, the president and secretary and treasurer; may act
as trustees in these restrictive agreements? A. I would
not know what the rules of law are, but I do know they
have acted.

Q. You say it is the established practice? A. Ves, it is;
that is right.

The Court: You mean various predecessors of yourself
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in the office of president have acted as trustees and they
have brought suit, and so forth? A, Yes, sir.

Q. {By Mr. Richardson) You are acquainted with this
restriction agreement on whieh the snit is based? A. No,
T am not familiar with it.

Q. You just lent your name? A. That is right, as the
president of the Real Estate Exchange.

Q. Do you know in general about restriction agreements
that trostees of the Txchange enter into?

Mr. Jones: Tt is not the trustees, it is the officers who
act as trustees in these agreements.

The Witness: Oh, it would be so remote it probably

“would not be of any value.

Q. (By Mr. Richardson) Do you get a consideration for .
the trustees or officers acting? A. T don't know. I never
got any consideration for acting.

Q. Did you ever pay any consideration? A. No.

Mr. Richardson: That is all.

Redirect BExamination, by Mr. Jones.

Q. Mr. Richardson asked wvou about consideration of
the trustees. RExplain your answer when vou say you
never received any consideration.

The Cpurt: Well, does that need explanation?

The Witness: I loaned my name to this thing as a
successor to my predecessor in office, as the president of
the Real Estate Exechange. '

Q. (By Mr. Jones) As a successor? A. As a successor
to my predecessor, president of the exchange.

Mr, Jones: Imasmuch as yvou did net execute the instru-
ment, T withdraw any further questions. That is all.

Recross-Examination, by Mr. Richardson.

Q. Were there any conditions precedent to your election
as president of the 8f. Louis Real Estate Hxchange?
The Court: What do you mean?
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My, Richardson (Q.): Were there any'quaiiﬁcationé
were you elected absolutely without equivocation as ‘presi-’
dent? A} thin‘ic it way unanimous. I do not think there
was one vote cast against my election.

The Court: Did you have to bind yourself in any way
that yon wounld follow a given course or do any par-
ticulgr thing as a condition before they would elect vou?
A. No, unless, like any other member, we would have
to preseribe to varions rules, that any officer would have
to prescribe to.

Mr. Jones: Now, T would like to offer this instrument
now, s0 I can hear the specific objections and while the
defense is being put on I will have to work up the
rebuttal, to save time. T wish to offer in evidence an
instrument previously marked as ““Exhibit A,”” which
shows on the outside of the instrument, or purports fo
show, that saine was filed of record on July 18, 1923, in
book 3841, at page 386, in the office of the Recorder, of
Deeads of the City of St. Louis, Missouri, which said agree-
ment purports to have been executed and acknowledged
_by Johanna M. Bchroeck and others. :

Mr. Richardson: I wish to objeet to the introduetion
in evidence of Plaintiffs’ Iixhibit A, and wish to siate.
that my objection will be largely in three parts: first,
to the defects in the instrument itself; second, to the

constitutional objection, and, third, as to the St. Louis
Real Bstate Exchange being a party. Tirst, the property
owners who plaintiffs claim signed the restrictive agree-
ment have not been identified properly as the parties
owning any property in the said vestrictive area. Second,
there was no consideration for this contract. The contract
recites a consideration of one dollar moving from the
parties of the first part, who are set out in the agreement
ag being the property owners of the plat set out on page 1,
to—just a minute, I will withdraw that statement. It
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recites that the consideration moved from the parties of
the second part to the parties of the first part. The
parties of the second part were the trustees and officers
of the St. Louis Real Estate Fixchange. The parties of the
first part were the property owners. The witness who was

~ responsible for obtaining the signatures stated that the

one dollar was paid to him by the parties of the first part
and turned over to the parties of the second part. Also,
third, the witness testified that there was a power coupled
with an interest given to the parties of the second part,
but does mot state or identify what that interest was.
The witness stated that he did not know the persons who
signed and took the acknowledgment in a number of in-
stances prior to their signing, and his taking the acknowl-
edgments. The statute requires a person making an
acknowledgment of any instrument affecting real estate,
must be personally known to the person taking the
acknowledgment, or whose name is subscribed to the in-
strument as a party thereto, or is proved ta be such by at
least two witnesses whose names and places of residence
shall be inserted in the certifieate. There are no names
of identifying persons offered in evidence as appearing
in the certificate, in the instances wherein he did not
know the persons. The owner or owners of lots 5, 6 and
7 and the west part of lot 8§, fronting on North Market
street, beginning 135 feet from the northeast cormer of
Mareus avenue and North Market street, and, running due
cast for seventy-five feet more or less, did not sign the
alleged restrictive agreement, Negroes, Dr, and Mrs,
Payne, and their son, to my knowledge, occupied said prop-
erty. The said property, like the property owned and
occupied by the defendants Richardsons, is located in
block 4472 and is 175 feet west of the property owned and
oceupied by the defendants Richardsons. The owner or
owners of the east part of lot F and the whole of lot K,
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fronting eighty feet on the south side of North Market
street, beginning at the southwest corner of Wagoner
place, and running due west for eighty feet, did not sign
the alleged restrictive agreement.

The Court: That is block 44757

Mr, Richardson: No, block 4473. The owner or owners
of the lot fronting on the east side of Marcus avenue, be-
tween North Market and the alley, beginning ninety feet,
six inches, from the northeast corner of North Market and

Mareus, and running forty feet due north, in city block

4472, did not sign the alleged restrictive agreement. Mr.
N. Van Vieet and Mrs. N, Van Vleet, according to page 1
of the alleged restrictive agreement, own lot ¥ and the
east ten feei of lot F on the north side of Garfield avenue
in city block 4473. There is no lots E and F on the north
side of Garfield avenue in city block 4473. The property

purported to be owned by said Van Vleet is described as

fronting 75 feet on the north side of Garfield avenue in
city block 4473. This is impossible. The total frontage of
the north side of Garfield in city block 4473 is 200 feet,
according to page 1 of the agreement. Those 200 feet were
purported to be owned by Q. W. Morrison and Florence E.
Morrison, 76 feet; Nannie O'Malley, 45 feet; Thomas L.

and Mae E. Spillane, 35 feet, and Theresa Vogt, 45 feet;
making a total of 200 feet. The agreement recites in no.

less than seven places that the land covered by the signa-
tures which follow is the land hereinbefore described.
" The persons listed as owning lots fronting on the north

side of Baston avenue, in city block 4476, between Wagoner =

place and Marcus avenue, purport to sign for 220 feet,
exactly, and there are only 200 feet fronting on said part
of Easton avenue. Plaintiffs have not explained this dis-
erepancy.

The Court: That is the south half of a block?
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Mr. Richardson: From Wagoner to Marcus, on the north
side of Easton.

The Court: From Kaston to the alley and from Wagoner
to Marcus.

Mr. Richardson: The owner or owners of the east part
of lot E, on the south side of Garfield avenue, beginning
at the southwest corner of Garfield and Wagoner place
and running west for thirty-two and a half feet in city
block 4474 did not sign the alleged agreement. The owner
or owners of the lots located in city bloek 5638, bounded on
the east by Cora avenue, on the south by Easton avenue,
on the west by Wagoner place and on the north by the
alley running from Cora to Wagoner place, did not sign
the alleged agreement. These lots are situated in the dis-
triet which was sought to be restricted according to the
plat on page 1 of the alleged agreement.

The Court: Are they deseribed in any way by language
or only by the plat?

“Mr, Richardson: Your Honor, where there is a plat set
out in an agreement and it is deseribed as covering the
property with respeet to which the contract is made, the
plat has to be taken as evidence of what was intended to
be covered.

The Court: I didn't ask that. I better lock at the agree-
ment so I can get the answer to the question I wanted.
T wanted to know whether it is described in two ways or
just one way. o

Mr. Richardson: Just one way; just in the plat.

The Court: There is no description otherwise by blocks?

Mr, Richardson: No.

The Court: All right, you have answered it.

Mr. Richardson: It cannot be determined from the in-
strument on which this complaint is based just who owned
the lots on the east side of Wagoner place, between Baston
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avenue and North Market street, in city block 5638, Some
persons are listed as owning a number of foot frontage,
but no lots are deseribed. In totaling the footage listed as
owned by persons on the east side of Wagoner place and
the plat contained in the agreement there is still a dis-
crepancy of 75 feet 9 inches, more or less, that in no
instance is accounted for.

The Court: That is not covered. If you add up all the
footage mentioned in the instrument it falls short by
75 feet of being the whole thing.

Mr. Richardson: That is right. The list of acknowl-
edgments does not show that all R. B. Pitts, who was
aeting or purported to act for the Methodist Chureh, took
an acknowledgment. By reference to the alleged restrie-
tive agreement———

The Court: You mean it does not show he gave lan
acknowledgment?

Mr. Richardson: Yes.

The Court: You said “took.”

Mr. Richardson: I meant “‘gave.”’ By reference to the
agreement it will be seen that W. (. Isenberg and
Mathilda, and so forth, are listed as trustees under the
will of Jewett Wagoner for Anna M. Wagoner will, with
the life esiate remainder to Nellie W. Woerman and Mil-
dred W. Henderson and (. W. Henderson. According to
the instrument presented it does not appear that the said
Isenbergs acknowledged their signatures before any notary
public. Through a close examination of the instrument
it appears that whoever signed the name of W. G. Isen-

berg also signed for Mathilda Isenberg. Nellie W. Woer- -

man, Mildred Henderson and G. W. Henderson, who had

a vesied remainder in whatever property Jewett Wagoner

left in trust for Anna M. Wagoner, did not appear before
any mnotary public and make the necessary acknowledg-
ment,
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The Court: That is the remainderman on the same par-
cel.

Mr. Richardson: That is right. The names of the persons
appear in the list of acknowledgments, but only as descrip-
tive of the estate owned by them. Frank W. and Nellie
Gerrish, who purport to own thirty-six feet fronting on

“the east side of Wagoner place, did not have their

acknowledgments taken by any notary publie. Margaret
Patterson, who had a vested remainder in sixty feet, pur-
ported to be owned by Agnes McKee, fronting on the east
side of Wagoner place, did not have her acknowledgment
taken before any notary public. No acknowledgment pur-
ports to have been made by any person for the Gill Bros.
Grocery Company, who purport to own fifty-five feet on
the north side of Baston avenue, befween Marcus avenue
and Wagoner place.

The Court: There is a corporate resolution, but you say
that was not followed up by actual acknowledgment?

Mr. Richardson: No. It bas been stated by the witness,
who attempted to verify the execufion of the instrument,
that it was a neighborhood scheme which was represented
by the plat on page 1 of the restrictive agreement. That
is one of the objections, that the instrument was not exe-
cuted because—properly executed—because of lack of
finality and eompleteness. Now, as to the constitutional
question: Assuming that the alleged vesirictive agreement
were valid, and that according to the courts of Missouri
it did not contravene the publie policy of Missouri, it is
the duty of this Court to exercise its discretion and refuse
to aid in the enforcement of this alleged agreement, be-

“eanse it would be unconscionable, oppressive and in-

equitons. Such enforcement on the border of a district
wholly or predominantly colored would sirike a severe
blow to the public health, morals, safety and general wel-
fare of the City of St. Louis. It would accentuate the
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already acute housing problem of the eolored people
within the range of steel thrown around them by so-called
restrictive agreements. It would compel their inereasing
population, due both to the increase in birth rate and
migration from the South, to live in an overerowded and
slum-ridden section of the city. This situation would
breed disease and develop criminals; disease and erime
know no racial boundaries, and make no distinetion based
on color. The alleged restrictive agreement is socially
undesirable and against the public policy of the State of
Missouri, because it destroys the marketability of land,
interferes with the free sale and use thereof, prevents
improvement to land and property, encourages waste and
disuse of property, discourages the payment of taxes to
the state and its various instrumentalities, unsettles the
land titles of community and state and impedes the de-
velopment of communities, and is void and against sound
real estate policy. The alleged restrictive agreement con-
travenes the public policy of the United States of Amer-
ica, as set out in Sections 1977 and 1978 of the Revised
Statutes of the United States. The 'alleged restrictive
agreement is unconstitutional and void, because it abridges
the privileges and immunities of defendants in vielation of
the Fourteenth Amendment to the Constitution of the
United States of America. Tt unreasonably interferes with
the freedom of contract of white persons, as well as col-
ored persons, who did not sign or attempt to execute the
alleged restrictive agreement in respect to the sale and
use of their property, and property rights, without due
process of law, in violation of the Tifth and Fourteenth
Amendments of the Constitution of the United Sfates. Tt
destroys defendants’ liberties in violation of the Four-
teenth Amendment of the Constitution of the United
States. It expressly contemplates and provides for state
action and the use of the state’s agencies, its courts and
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public officers, in the enforcement of said alleged restrie-
tive agreement, in violation of the Fourteenth Amendment
of the Constitution of the United States, and it is wholly
void as being an invalid restraint on the alienation of
real property. It is a covenant against race, and as such
is a covenant against persons themselves personally, and
not one running to the land, The covenant has but a short
time to run. This fact should be taken into consideration
by the Court along with the other circumstances and the
defects in the instrument itself, and the change in the

' neighborhood.

Now, as to the St. Lounis Real Hstate Exchange——

The Clourt: You mean on the point of ultra vires?

Mr. Richardson: No, another point,

The Court: Ts there a pleading of ultra vires in this case
like the Bryant case?

Mr. Richardson: Not only that, but there is a pleading
that, even assuming that authority given a corporation
by the state, which permits them to enter into these agree-
ments, it would still not be a good agreement. That point
has not yet been presented. The judicial treatment of re-
striction agreement of the type here involved is repeatedly
that such agreement contemplates the creation of a bind-
ing contract effective as of the time when all desired
signatures had been obtained. The feature of this case
now before the Court, and the question is the capacity of
a corporation such as the St. Louis Real Fstate Exchange
to be a party to such an agreement.

The restriction agreement now in question cannot be
read, nor its background considered without an immediate
realization that the St. Louis Real Hstate Exchange, re-
ferred to as the Hxchange, is in form and substance a
material party to the agreement. The instrument itself
is headed with the title of the Exchange. The members of
the Exchange were instrumental in giving or taking the
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agreement perfected. The parties of the second part in
their agreement are described as, and only as, officers of
the Exchange. The consideration recited in the agreement
is said to move from the Exchange. That the determina-
tion of who at any given time are trustees contemplated
by the.instrument can be had only by reference to the
Exchange and finding as to what person holds the desig-
nated offices. The agreement recites the conveyance of an
interest to the officers of the Kxchange. The power of
attorney is cited as being irrevocably granted by parties
of the first part to the trustees and not individuals. |
It has been revealed on testimony that the officers of
the Exchange have an established practice in becoming
parties to these agreements. Since the officers of the Hx-
change are elected at regular intervals and serve for a term
less than the term for which the agreement purports to
operate, it is clear the trustees may be, and no doubt will,
be changed without the knowledge or cousent of the sub-
seribers to the instrument. In order that this may be effec-
tively done it must be intended at the time of the execution
of the agreement it was contemplated that some party

representing the interest of the then officers of the Kx-~

change and the interests of all pariies thereafter to become
such officers shounld become a party to this agreement.
Inasmuch as the future officers could not be presently
determined and the then officers of the Fxchange were
without power in their individual capacities to bind such
future officers, the St. Louis Real Fstate Fxchange was a
party to the agreement. Tn order to give effect to the
apparent intention of the parties to ered‘re a bmdmo agree-
ment, it is necessary to hold that the St. Louis Real Estate
Exchange, acting through ‘its officers, was empowered to

become a party to this agreement. Our contention is, first, =

it is not within the power of a state to confer on a corpora-
tion power to become party to this fvpe of restriction
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agr‘eement; second, the statutes of Missouri has not
attempted to eonfer on the St. Louis Real Estate Exchange
power to become a party to this type of restriction agree-
ment; it is, therefore, not such a party, and its attempt to
become one is void as being ultra vires. On the first point,
a corporation is a creature of the state and possesses such
power only as the state has granted if. Neither broad or
general language of corporate authovity granted by the
state, or the statutes, authorizing the ineorporation, no
state can grani to a corporation power to de that which
the Constitution forbids it from doing itself. The state
itself cannot enforce a plan to restriet, because of race, a
neighborhood in which certain of its citizens may live, nor
can an agency of the state do so. What the state is for-
bidden to do directly it may not do by indirection. Number
two: That the State of Missouri has not authorized the

'S8t. Louis Real Estate Exchange~to become a party to this

type of agreement. The power and authority of a corpo-
ration are only those set forth in its charter, and those
necessary for carrying out its expressed power and author-
ity and object of its incorporation. The express authority
and powers of the St. Louis Real Estate Exchange are set
forth in its articles of ineorporation and in its constitution
and do not include authority to become a party to a
restriction agreement.

Now, will it be permissible to omit the reading of the
articles? ‘

The Court: Just read the section heading and we can
copy them in at any time.

Mr. Riehardson: Article 2 of the articles of incorpora-
tion of the constitution of the Real Wstate Exchange defines
the purpose of the Kxchange. Article 3 defines the powers
of the Bxchange. There is clearly in these provisions no
expressed recital of the power or authority to become a
party to a restriction agreement. So far as the expressed
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powers go, it must be asserted that such power, if given
expressly, is included in the general authority under the
article ‘“Purposes to devise, advocate and support all
measures - caleulated to improve the City of St. Louis and
the character of its streets and buildings.”’ Now, article 5,
section 13.

(At this point counsel reads various sections of the eon-
stitution and charter.)

Mr. Richardson: The contention is that the placing of
such a restrietion by no means is devising, advocating and
supporting a measure caleulated to improve the City of
St. Louis and the character of its streets and buildings.
In fact, it negatives such a view and shows a total ignor-
ing of what may be an improvement to the City of St.
Louis, and a concentration of what is to the advantage of
certain residences of the City without vegard to the best
interests of the City ifself.

The agreement states, ““Aud whereas, it is to the wmutual

benefit and advantage of all the parties of the first part
to preserve the character of said neighborhood as a desir-
able place of residence for persons of the Caucasian race
and to maintain values of their respective properties, and

to that end they desire to restriet the use and disposition

of their several said parcels of land for the benefit of all
parties of the first part, their heirs, successors and assigns,
in the manner hereinafter set forth, and whereas, the St.

Louis Real HEstate Exchange is a corporation of which said

" Trustees are respectively, the president, treasurer and

secretary, is organized to promote the interest of the prop- -

erty owners of the City of St. Louis, and is, therefore, in
thorough sympathy with said purpose, and desires to co-

operate in the establishment of said restrietion.”” We con- -
tend that the expressions above indicated indicate that the .
Exchange has by that concerned itself not with the interest . .
of the City of St. Louis, which is composed of people of all
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races, but solely with the interest of only a small segmient
and of one of the races making up the great City of St.
Louis. The implied powers of a corporation are limited to
those reasonably necessary to accomplish the purposes for
which it was formed. The authority to become party to a
restriction agreement does not survive the test of it being
reasonably necessary for the realization of the expressed
powers of such an agreement, and is in direct contravention
of the authority granted to benefit the City of 8t. Louis
as a whole.

Finally, it appears that this is an engaging by the Ex-
change in an enterprise desigued for its own or the benefit
of its members, which is forbidden under the olause of the
Constitution. This agreement recites the St. Louis Real
Estate Hxchange is organized to promote the interest of
property owners of the City of St. Louis, and the constitu-
tion shows no such authority.

At this time, your Honor, I would like to. renew the
motion of the defendants to dismiss the action for all the
ohjections stated, and for the further reason—-

Mr. Garner: I think T understand the rule aboui not

" taking two bites at the apple, but T would like to make

one objection fo the introduction of this instrument. In
addition to the objections already made to the infroduc-
tion of this exhibit, we want to make this objeetion, that
there is no competent evidence in the record that the
various alleged property owners who signed this alleged
agreement are the owners of the parcels of land charged to
them in the instrument, and that the answer in this case
denies any such instrument has ever heen signed, and calls
for striet proof.

The Court: All right. These objections, particularly those
given at the outset as to the alleped defects in the execu-
tion of the instrument, presents a serious question. Tt may
be that there are enough defects to invalidate if, but that
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is really a question to be determined at the close of the .
cage. I think I ought to properly reserve a ruling on the
admission of this exhibit this time and see what further
develops. Some of the points seem to have a serious value,
We will be in recess now for lunch until 2 o’clock.

At this point the Court declared a recess until 2 o’clock
p. m. of the same day, at which time, the same parties being
present, by counsel, the further proceedings were had as
follows:

The Court: Now, without committing myself to follow or
make the same ruling at the conclusion of the case, but
solely for the purpose of completing the record, T will over-
rule the objection to the instrument and receive it; but I
propose to give most serious thought to the grounds of the
objection along with the rest of the case. ‘

Said Plaintiffs’ Exhibit A is in words and figures as
follows:




.
:
1
i

e 1 —

JOHN CONCANNON,
of lawful age, being first duly sworn in behalf of the

‘plaintiffs, testified as follows:

Direct Bxamination, by Mr. Jones.

(. State your name. A. John Concannon.

Q. Where do you reside? A. 4648 Leduc.

Q. How long have you been there? A, Twenty-eight
years.

Q. What is your business or oceupation? A. Real estate.
" Q. How long have you been in that business or occupa-
tion? A. About forty years.

Q. Engaged in the buying and selling of real estate}
A, Yes, sir.

Q. Now, will you tell us your opinion, based upon your
experience—what, in your opinion, would be the effect on
a neighborhood in confined areas, which is almost exelu-
sively white, if colored families were to move into the

“neighborhood?

Mr. Garner: We object to that for the reason the witness
has not heen properly qualified to answer the question, and
no proper foundation has been laid for the question or the
answer.

The Court: Tt may be that another qualifying question
ought to be asked, as to whether he has ever observed this
particular situation. So far he has only testified he has
heen in the real estate business for forty years.

Mr. Jones: All right.

Q. (By Mr. Jones) During your experience in the real
estate business, in the time you have been in it, have you
ever had opportunity to observe a neighborhood predomi-
nantly white, into which colored families have moved?

Mr. Garner: Now

The Court: The question just asked calls for a yes or no
answer; whether you had an opportunity to observe it.

The Witness: Yes, T have.
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Q. {(By Mr. Jones) Now, have you had an opportunity
10 observe what happened or what became of property
values of the neighborhood into which these colored people
moved, if you know?

Mr. Garner: Just a minute.

- The Court: Jyst answer yes or 1o, whether vou had
opportunity to observe the effect on property values.

A, Yes, 1 have.

Q. (By Mr. Jones) And what was that effect?

Mr. Garner: We object to that now for the reason that
this witness, as T understand, is an expert witness, but the
proper foundation has not been laid for an answer from &n
expert witness, The facts as developed in this case have

not been brought up to this witness. He has assumed a

case. He has not given him the facts in this case, but just
assumed a case. .

The Court: I do agree with the objection to the extent
that vou are asking what was the effect on some previous
situation. I think vou ought to hypothesize the facts here.

Mr, Jones: All right.

Q. (By Mr. Jones) Mr. Concannou, in vour opinion,
having observed the effects in other communities, and
taking into consideration the similarity and character in
these neighborhoods, if any, to the area hounded by Marcus
avenue on the west, North Market on the north, Cora on
the south——

The Court: Cora on the east.

Mr. Jones (Q.): Cora on the east, and running on North
Market from Cora to Wagoner place, and from Wagoner
place over to Haston avenue, and west on the north line of
Taston avenue to Marcus avenue, what would be the effect
on property—the valne of property—in that area, assum-
ing that it is now overwhelmingly white, if colored fam-
ilies were to move in?

Mr. Garper: He has made no proper foundation for an
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expert opinion by this witness, based upon the case now

‘before the Court. He has outlined the metes and bounds

of the plat and then assumes to ask the question.
The Court: Overruled. It seems to be a proper question.
A. Well, the loss arises mainly from the fact that the

‘property loses its commercial value, because it has no

market value for white people after colored people move in.
Mr. Garner: We move to strike the answer, first, be-
cause it is not responsive to the guestion asked, and, sec-

ond, because the witness is not qualified, and there is no

proof as to what the value was before and what the value

- was afterwards, or anything like that, after this change

was made, .
The Court: The objection is overruled.
Q. (By Mr. Jones) Are you familiar with the vicinity

_of Baston avenue and Wagoner place? A. Yes, sir.

Q. Can you tell us, Mr. Concannon, whether the property
located at the northeast corner of Wagoner place and
Faston avenue faces on Baston avenue or Wagoner place?
A. Well, T think—

Mr. Garner: We don’t want to be what you might call
technical, but the plat is in evidence and it is before the
Court; it is the best evidence, and speaks for itself.

The Court: No, it does not. I take it, he is asking which
way do the structures face, not the lot from the standpoint
of unimproved ground, but which way does the structure
face. That is a proper question. The plat would not
show it.

A. There is a store on the corner with living rooms
above, which extends back, I don’t know how many
feet, and then there is a single flat practically all in the
same building that faces Wagoner place.

Q. (By Mr. Jones) There is one building behind the
store that faces on Wagoner place? A. Yes, sir.

The Court (Q.): Do I understand the store faces on
Easton avenue? A. Yes.
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Q. (By Mr. Jones) Could you give us an estimate of
how far back on Wagoner place that store extends, the one
that fronts on Faston avenue? A. Well, T would say that
the store building and the living quarters above would
probably be fifty or more feet deep, probably maybe sixty
feet or more.

Q. You don’t know for sure? A. I can’t tell exactly,
but it has the appearance of about being two-thirds of a
lot or something like that.

Q. About two-thirds of the entire lot? A. 1 would say
that, from observation.

Mr. Jones: That is all.

Cross-Examination, hy Mr. Richardson.

Q. You say you have been in the real estate business
forty years? A. That is right.

Q. Have you ever sold any property to colored people?
A. Well, I don’t think—Ilet me see. I donr’t know. I
would be afraid to say that I did not or that I did. Not
recently, ¥ have not.

Q. You don’t recall having ever sold any, do you?
A. No. '

(). Where has the property been located in which you
had done most of your dealings? A. Well, we have been
operating wherever we could. We sell where we can, any-
where. Of course, now, most of my operations are in the
‘county. '

Q. For how long a period have they been in the county?
A. There is no particular date 1 could state.

Q. You say you think there is a store on the northeast
corner of Wagoner place and Raston avenue? A. The
portheast, ves, a sewing machine store.

Q. Does the store face at an angle, that is, I mean, is
it diagonally across the corner, or does it face squarely
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on Baston avenue? A. The entrance to the store isat an
angle. :

Q. The entrance is at an angle? A. Yes.

Q. You stated that there was a house on the unortheast
corner of Wagoner place and Easton avenune going west—
pardon me, going north at the corner of the alley? A.
That is my recollection.

Q. Are there any more houses? A. That is my recollec-
tion, there is one building there.

Q. You don’t recall there may be two houses? "A. 1
think the buildings are all attached, really, I think they

‘are,

Q. You stated the corner building ran back how many
feet? A, Well, I would say approximately about two-
thirds of the distance of the lot. |

Q. That is your best estimate? A. That’s right.

Q. You have stated that property in a neighborhood
in which colored people had moved will depreciate, but
you did not state what communities you had through
observation as a basis for that statement? A. T remember
a time, of course, when all that neighborhood was white
down as far as—say, Kaston and Taylor avenue, and 1
remember how rapidly it depreciated after the colored
people commenced to move in there. All the white people
moved out and the prices, as reported to me, were all
shattered and practically all of no value. -

Q. How long ago was that? A. Oh, they were coming
in there, T guess, as far back as thirty years ago, eighteen
or twenty vears ago they had gotten as far as Taylor
avenue. o :

Q. Since that time they bave moved up? A. There has
been quite a few families moved up since then, yes.

Q. Can you tell how much property in the neighborhood
as described in this particular restricted distriet will
depreciate as a result of negroes moving in? A. It is a
kind of broad question. T dow’t think T can answer that
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very intelligently without examining the respective prop-
erties.

Q. Have you made an examination of the respective
properties? A. No, but it was the opinion when we got
these covenants up that, that it was necessary to protect
ourselves ,

Q. You have answered the question. As an expert in
the real estate business for forty years, what would you
say would be the average life of a brick house? A. Well,
the fair average life is about fifty years. After fifty years
it loses a good deal of its usefulness and becomes more or
lesa obsolete, even if the building is good.

Q. How long have you lived in that neighborhood? A.
I have lived in the neighborhood for over forty years.

Q. How old are the houses in that neighborhood? A.
Well, they are forty years old, most of them, I guess.

Q. Would you say some of them ave fifty years old? A.
Not quite all of them. Some of the streets are forty, and
some of the houses have been huilt since my time there.

Q. Would you say that property would depreciate as a
result of other nationalities, to be specific, say, Italians,
moving in? A. I don’t know. T don’t think so.

Q. Would you say if the Germans moved in—— A. 1
wouldn’t think so, no.

Q. You don’t think so? A. No, T would not think so.

Q. Would you say if the Japanese moved in? A, Well,
now, that is a hypothetical question. I don’t know how to
answer it. I haven’t known of any Japanese colonization
of any kind. '

Q. Are you acquainted with the property on HEnright
avenue? A. Yes, generally,

Q. Say, from Sarah on the east to Taylor on the west,
are you acquainted with it? A, Pretty well.

Q. Do you know anything about the occupaney of that
property? A. I think it is entirely colored.

Q. Have you observed as to whether it has depreciated
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considerably as a result of colored being there? A. Well,
that property over there seems to be well kept and nicely
conditioned. )

Q. What would you say .about the property on West
Belle? A. I would say the condition there is similar to
Enright. ,

Q. How about Cook? A. Well, T am not so sure about
Cook.

Q. How about Page.avenue? A. Well, colored people
are only a very recent vintage over there, and there hasn’t
been enough time to prove whether it will depreciate
rapidly or not.

Q. When was it turned over to them? A. I would say
not over two years since they commenced to move in.

Q. How long a period does it take to determine when
depreciation has set in? A. It depends on how the prop-
erty is kept up. '

Q. You have no vardstick to depend on? A, No; one
man may keep his house in good condition.

Q. What would you say if a negro living on Fnright
avenue, who had lived there for a period of fifteen years
and kept up his property, would move in a so-called

restricted distriet, would you say the property would

depreciate then? A. T can’t say that.

Q. What’s that? A. T can’t answer that.

€. I mean if he kept the property up in his distriet.
A. That would depend on how colored the neighborhood
was, If it was an entirely colored neighborhood 1 wonld
say it would not depreciate further.

Q. And if it was—-- A. The point T am making is it
loses—you have no further sale to white people after
colored people move in.

Q. Well, then, you say, if one negro from Enright, who
has kept up his property for fifteen years on Enright,
moves into a so-called restricted distriet and kept up his

- property there, even went so far as to improve his prop-
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erty, that would cause other property to depreciate?
A. Naturally, yves, T think so. Tt loses ils commercial
value.

Q. Well, then, would depreciation depend upon the way
in which the property is kept or the presence of a person
of a particular race? A.No, I don’t think so. I think, no
matter how well a colored man would keep up his prop-
erty, you could not sell the neighboring house to white
people after he moves in. That is where the loss comes in.

Q. Well, the depreciation is due to color rather than
failure to keep it up? A. That is what I would say
regardless of that. :

Q. Are you a party to this alleged agreement, you
signed it? A. Yes, I did.

Q. What property did you own in this distriet then?
A. T am still living at 4648 Ledue.

Q. What was that formerly? A. Garfleld.

Q. That iz the south side of the street formerly called
Garfield? A. Yes, sir.

Q. How many houses are there on that street, it is a
rather short street? A. I think there are four properties—
four separate ownerships in there. Next to me is 75, next
35 and the next one is 40 feet on the south side of the
street.

Q. You are at the corner, at the Marcus corner or
Wagoner place corner? A, Marcus corner.

Q). There are three others east of yout? A. That’s right.

Q. Would you have signed the agreement, Mr. Con-,

cannon, if it had been told you that the person next door
to you was not going to sign the agreement and that he
might sell his property to colored? A, Well, 1 can't
answer that question. As a matter of fact, they all 31gned
that agreement at the time and there was no argument
about it.

Q. But would you gign if vou knew the person next
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door would sell his to colored? A, Well, that’s very
doubtful. '

Q. You don’t think you would? A. I would not want
to tie myself up.

(). This property association, what was the name of it?
A, In the beginning it was the Central Homes Protective
Association.

Q. Wasn’t it the Central Homes Improvement Associa-
tion? A. Central Homes Protective Association.

Q. Was it a corporation? A. I don’t think we were
incorporated.

Q. Ts it still in existence now? A. No, it merged with
the Marcus Avenue DIinprovement Association.

Q. At what time did that merger take place? A, I
guess about—it is more than a year. I would say prob-
ably two years ago, maybe not quite two years, but it is
in that neighborhood.

Q. You, as a member, were notified of the merger?
A. Yes, T was at a meeting when the merger occurred.

(). How did it take place? Did the rules of the Asso-
ciation provide means of a merger or did the members get
together and vote to merge, or did certain individuals
g0 over and tell the Marcus Avenue Association to take
it over? A. We decided there was a duplication of work
of all three different organizations.

Q. Who is we? A. We called a meeting of the general
organization. '

(). Every member was sent a notice? A. Yes, sir.

Mr. Richardson: That is all.

Redirect Examination, by Mr. Jones.

Q. Mr. Concannon, you as one of the signers of the
instrument, you requested that this suit be filed? A. This
present suit?

Q. Yes. A. Yes, 1 did.
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Q. Of whom did you make the request? A. I talked
to Mr. Koob. ’ o
My, Jones: That is all. Thank you.

Recross-Examination, by Mr. Richardson.

Q. You approached him and asked him to initiate pro-
ceedings? A. Well, we talked about it generally and
agreed upon it. '

Q. You and Mr. Koob? A. And others, several others
were in it, too. ‘

My, Richardson: That is all.

The Court: Counsel has handed me a subpoena. It seems
to me this covers matters already agreed upon. At the
outset counsel on both sides agreed about the chain of title
from Schroeck to Richardson and so on. Now, does not
this subpoena call for the books that will establish just
exactly that?

Mr. Jones: The point was, in addition to that this estab-

lishes, so far as we are able to establish, the ownership by -

Schroeck at the time Schroeck executed the agreement.
The Court: I do not think that is in dispute. Wasn’t
that agreed at the beginning that this predecessor in title
was the owner?
Mr. Garner: Just as to this particular part, originally,
yes.

The Court: If that is all you are getting the books for,.

you do not need to get them. It is for other things you
need to get the books.

Mr. Jones: It may be agreed at the time Johanna
Schroeck executed this agreement that she was the owner
of the property which is now oceupied by the defendant
Richardson.

Mr, Garner: We agreed to that this morning. That is

all we did agree to.
The Court: You do not need a subpoena to prove that.
Mr. Jones: We also have included——
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The Court: The things that are in dispute are such
things as the southwest corner of North Market and Wag-
oner place and the southwest corner of Garfield and Wag-
oner place.

Mr. Jones: T should like to ask for a subpoena duces
tecum to show that George Wackman and Clara, his wife,
who executed this agreement, were the owners of the east
fifty feet of lot B in city block 4474, which is the south-
west corner of (arfield and Wagoner.

The Court: And not Van Vleets who are named there?

Mr. Jones: No, they are on the corner of North Market
and Wagoner place.

The Court: I see.

Mr. Jones: And they have executed the agreement.

The Court: You had better write out your subpoena and
hand it up, then. We will let you get a subpoena for the
Recorder’s books that will show ownership on anything
involved, bat there is no point in bringing one in that has
been conceded. You ean write up the subpoena and hand
it up and T will look at it. The only one that is conceded
is this ene. What is the street number of the parcel that
is in suit? ‘

Mr. Richardson: 4635 North Market; it is the second
houge from the corner.

The Court: The second house from Cora?

Mr. Richardson: Yes.

The Court: About two houses east of the house that Mr.
Bryant occupies, that was mentioned in the case last
week? _

Mr. Richardson: Yes. 175 feet east of the property
occeupied

Mr, Jones: What others?

The Court: He is talking about the east side of Wagoner
place. That is in the plat and it is included.

Mr. Jones: No, he is talking about property that faces
on Haston and has, perhaps, part of its boundaries on
Wagoner place.
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The Court: I understand you have different views about
that. You elaim that is not in the distriet.

Mr. Jones: No, there is no attempt to describe it.

The Court: He says it is, because it is on the plat. Use

your own judgment about how to present that. The last

subpoena you requested, I will mark it denied, because
it is conceded. .

Mr. Garner: We are not admitting that proper proof
has been made as to the ownership of the various parties
who signed the instrument. We ask for striet proof as
to the ownership of all the property in the district.

The Court: I understand. The only one you conceded
is the property now oceupied by Mr. Richardson.

Mr. Jones: This subpoena calls for an additional
piece——

The Court: Seratch out what vou do not see that is still
left. It seems fo me, while you are at if, since you are
going to need some others, you may as well include them.

Mr. Jones: If we will be required to establish that all the
people purporting to have signed the instrument were
owners of record at the time that they did sign it, and
prove that by the best evidence, which I presume would be
the introduction of the books from the Recorder’s office,
it would naturally consume a tremendous length of time
to bring all those books in and bring the whole office over
here. ’

The Court: Of course, that will not affect the legal duty
at all, the inconvenience is not to be considered if it is
necessary.

My, Jones: I appreciate that.

The Court: You will have to determine for yourself how
vou are going to proceed, and ultimately it will be for the
Court to determine whether you have brought in enough
evidence. ‘ ‘ _

Mr, Jones: I would like to ask Mr. Richardson and Mr.
Garner and Mr. Curtis if it would be admitted that an
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examiner from the Title Insurance Corporation examine
all of the deeds and books and records pertaining to the
ownership of these various pieces of property in 1928, and
from that examination made up a report, whether it might
be admitted that the books of 1923 reflected that such per-
sons were the then owners of the properties?

Mr, Curtis: T can only answer for myself; I would be
content with such proof.

The Court: You would?

Mr, Curtis: Yes; all T want to do—I feel certain the way
this job has been done, it was done in a slip-shod fashion,
and a lot of owners were not gotten at the time, nor was
a eareful attempt made to get all the parties who own that
land. That has been my contention, that the burden is on
you to show it. 1 would accept that proof, but T cannot
answer for the main parties in interest.

Mr. Garner: Did I understand Mr. Jones to say that if
someone from the Title Company would examine eaeh par-
eel of this land as if he were asked for the title as of 1922,
is that correct?

Mr. Jones: Yes.

The Court: That he would come to court and be a wit-
ness as to what the record shows?

Mr. Garner: And if his certificate as to the ownership
showed at that fime as to who owned this land at that
time?

The Counrt: He would come to court and be prepared to
tell what those records show. .

Mr. Gtarner: Would he be bound by that just as he would
if T ask him to make a title and I find some defects after
he' made it and turned it over? ‘

The Court: What do you mean by bound?

Mr. Garner: If you go to a title company and they give

vou a title and it is not right, you have a chance at them
for damages. Is he coming in here on that theory?

The Court: I do not think that is a reasonable sugges-
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tion, Mr. Garner. Let us not worry about suing him for
anything. You are not going to buy anything or sell any-
thing on the strength of what they report to you.

Mr, Garner: Well, my client is an attorney himself, and
‘unless he agrees to it

The Court: If you do not want fo answer——

Mr, Richardson: No, your Honor, I won’t agree to that.

The Court: All right, Mr. Jones, It may be that you
are entitled, anyway, to prove it that way. I would give
careful consideration to testimony by someone that made
that search. Very often witnesses come in, examiners of
title, who report what the title shows, and think it un-
necessary to bring moving vans full of books into the
court room, so, if you want to prove it that way, I would
be inclined to receive your evidence. I think an objection
to that would be purely technical. I do not think there
would be any substance to it. That may be the better way
to proceed.

EMIL KOOB,

having been first duly sworn, on behalf of the plaintiff,
testified as follows: :

Direct Bxamination, by Mr. Jones.

Q. State your name. A. Emil Koob.

Mr. Jones: This witness is being put on at this fime in-
stead of on rebuttal in order to save time. I want to get
the case out of the way as much as I can.

Q. Where do you live? A. 4935 Cote Brilliante.

Q. Where did you live before that? A. 1738 North .

Euelid.

Q. Where did you live before that? A. 2823 Marcus
avenune.. '

Q. For how long a period have you lived-rwhat is the
total number of years you lived in those three houses? A.
Approximately thirty-five years.
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Q. And are all of those houses within the distriet which
you have heard discussed here? A. They are, within two
blocks removed in one instance and four in another or four
and a half.

Q. Are you familiar with the area described in Flain-
tiff’s Exhibit A? A. T am.

Q. And ean you tell us the number of colored people who
live in that area, approximately? A. In the area of this
particular distriet in question?

Q. Yes. A. T can tell vou deﬁmteiy how many there
are, There are four families living on North Market
street, and beyond that there are none. Now, I am not
discussing east, I am taking just what the restriction
cOvers.

Q. Who are those four families? A. The four families as
I-~1 think there is a certain Mr. Richardson and wife, Mr,
Henderson and wife, a certain Mr. Bryant and wife, along
with Mr. Vaughn C. Payne, or Dr. Payne and wife.

Q. Those are the only colored people living in the en-
tire area described in Exhlblt Al A ’I‘hat is absolutely
correct.

Q. Have you examined the agreement? A. Yes, sir.

Q. You know the houses? A. Yes, sir; I do know them:

Q. I will ask you whether you requested me, on behalf
of the owners of the property in this neighborhood, to file
this suit? A. T did. Do you want me to be specific as to
the owners?

Q. Just name a few of them. A. Well, Mr. Concannon,
Mr. Herman, Mr. Rosche and Mrs, Swana.

Q. That’s enough. A. There were quite a few more.

Q. That is enoagh. That is all.



76—

Cross-Examination, by Mr. Richardson.

Q. Does Mr, Rosche own any property in that distriet?
A, Yes, sir.

-QQ. What is the address of it? A. 4600—I just don’t re-
call. It is in the 4640 block of North Market.

Q. Is he a signer of the restriction? A. His father is.

Q. Did your association at any time, the Marcus Avenue
Improvement Association, at any time have a meeting
with the members of the Central Homes Improvement As-
sociation? A. Did they have a meeting?

Q. Did they ever have a meeting with them? A. We
had—not a meeting with the Central Homes, but a meeting

with the immediate property owners who were a part of

the Central Homes.

Q. You—— A, Those people were former members of
the Central Homes.

Q. Former members of the Central Homes? A. Yes,
former members of the Central Homes, and also——

The Court: You mean they were members of the Central
Homes organization while it was in existence? '

The Witness: Well, ves, and after that there were
some—there were—that is, in effect what it is, yes. They
were members while it was in existence, but it was defunct.

Q. (By Mr. Rlchdrdqon) ‘When did it cease? A. T don’t
know.

Q. How did the Marcus Avenune Improvement get to
take over the Central Homes? A. At the request of the
owners of the property.

Q. How many  owners, just some individual - people?
A. T would say there were-—the number is between three
and four hundred; T can’t remember. It is rather closer
to four hundred.

Q. Came into the Marcus Avenue Improvement Asso-
ciation and asked you to take over? A. That is correct.
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Q. You say you are acquainted with that district
generallyt A. I am.

Q. Do you know where 1927 Cora avenue is? A. I do.

Q. Where is that with respeet to the property? A.
That’s between Garfield and North Market.

Q. As a matter of fact, it is on the corner, is it not?
A. That I don’t know. T only take it from the 1900
block. I wouldn’t say whether it was the corner or where,
but I know it is between North Market and Garfield.

Q. Do you know anything about the occupancy of the
house at the southwest corner of Cora and North Market?
A. The ocecupancy of the house?

Q. Yes, the house on the corner, do you know whether
it is oceupied! A. Whether it is oecupied by colored
or white?

Q. Yes. A. 1 would not be in a position to answer.

Q. You have been so definite about the rest of if, I

thought you could answer that, too. A. Well, I have been

definite about the rest of it, but 1 have not committed
mysel! any furtber than what the guestion was.

Q. Are you familiar with the occupancy gemerally, be-
tween Garfield and North Market on the west side of
Clora with respect to colored and white occupancy? A. 1
know there is colored in there, how many I wouldn’t say.

Q. Do you know how many whites are there? A, I
know they are there, but how many 1 wouldn’t say.

Q. Would you say there has been a change in the com-
plean in that particular block in the last twenty years?
A. There hag been some, yes.

Q. There has been more colored came in? A. Certainly,
more colored came in.

Q. Would you say the same thing with respeet to the
rest of the property on the west side of Cora between
Garfield and Easton avenue? A. Between Garfield and
Easton?
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Q. Yes, going south. A. I know there is some colored in
there. 1 wouldn’t be in a position to answer it definitely,
because I do mnot know. However, I do know there is
colored in there.

" Q. Would you say more colored have eame in in the
last twenty years? A. I think so. Now, there are—yes,
that’s right.

Q. You have been living out in that neighborhood: or
district for about thirty-five years? A. Yes, sir.

Q. Do you know or have you had any experience with
restrictions, what has been the extent of your experience
with these agreements? A. The experience I had with
the agreements is I helped to circuiate a restriction agree-

ment for this contract on certain streets in 1925 and '26.
" (. What streets were those? A. One is Maffitt avenue
and the other is a part of Greer avenue.

Q. Did you have anything to do with this particular
one? A. This particular instrument I had none, no, I
did not. . :

Q. Was a restriction taken on the Marcus avenue prop- -

erty at the same time? A. How ig that?
Q. Was a restriction taken on the Marcus avenue Im-

provement Association property at about the same time?

A. What do you mean by the Marcus avenue property?

Q. You have a Marcus Avenue Improvement Associa-
tion that was in existence in 19229 A, That’s right; they
were in existence before that.

Q. Do you know what property that is with respect to
this; is it immediately adjoining this? A. Well, in a
measure it is; it is not immediately adjacent. You mean
one block.

Q. Is St. Ferdinand included? A. St. Ferdinand; yes,
now.

Q. Sinee when? A. Since—the property owners became
part and parcel of the organization as a result of their
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requesting to become members of this organization, but
they only became members since the other organization
wag defunet.

Q. St. Ferdinand was not included in any restriction in
1922 or 19237 A. That that the Marcus Avenue Associa-
tion had something to do with?

Q. Yes. A, 8t. Ferdinand is separate, as I recall it; T
don’t know. I do not have it in front of me. I do not want
to be quoted. Generally speaking, I would say St. Ferdi-
nand is a separate restriction. .

Q. How long has it had one? A. Well, T would say I
would be safe in saying anywhere between the years of
1923 and 1927.

Q. Do you know whether any other property, say, the
4500 bloek of North Market, is included in any restriction
on property? A. T haven't that in front of me, Mr. Garner
—the 4500 bloek, T am familiar with it, because T attended
school at the end of the block, and I had oecasion to walk
to and fro, and had oceasion to go to church to and fro
there for many years, and 1 am pretty conversant with
the situation. -

Q. You are conversant with the situation on Garfield?
A T am. . ‘

Q. The 4500 block? A. Yes.

Q. On Cote Brilliante on the 4500 block? A. Yes.

Q. And Aldine? A. That’s right.

Q. Do you know in 1922 whether they were covered by
restrictions? A. That I don’t know. I believe that Cote
Brilliante was covered by restrictions that was reseinded
as a result of the property owners lifting it themselves.

Q. When did that take place? A. Oh, in 1922, T do not
know the various years—'23 or '24, when Cote Brilliante
became essentially, for the most part, negro.

Q. The 4500 block? A. Yes.

Q. And they rescinded their restriction then? A. 1926
or "27.
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Q. Calling your attention to omne bloek south of this
particular restricted area, will you state what the oceu-
pancy of that house, Evans, the 4600 block of HEwans,
between Cora and Marcus avenue on both sides of the
gtreet, one block south of this so-called restricted area?
A. Evans is not a block south—you are talking about the
whole area that is south of Easton?

Q. Yes. A. You mean what is the oceupancy of that
bloek? -

Q. Yes, colored or white? A. Whether it is colored or
white? _

Q. Yes. A. I wouldn’t say--I was—this would be hear-
say with me, but T knew there was—it was told {o me that
colored moved in there. I would not verify it.

Q. You just have been interested in going around this
little tract? A. That is all—I have confined my activities.
I have business that I take care of, and I am ‘not policing
the particular area other than where T am interested.

Q. Do you know Marcus avenue very well? A, T do. I
think I know it very well.

Q. Do you know where the northeast corner of Mareus
and Evans is? A. Yes.

Q. Do you know what the occupancy of that house is?
A. T don’t know whether it is negroes or whites. I have
been told it is negroes now, I have been also told

Q. That is all right; you have answered the question.

The Court: Now, wait a minute. If you want to finish,
go ahead. You cannot get part of an answer in and stop
it where you want it stopped.

Mz, Garner: He just testified what he had been told.

The Court: He had not finished when you interrupted
him.

A. I have heen told it was negroes and on another oceca-
sion I was told it was whites. T have not been able to
verify it

Q. (By Mr. Richardson) Do you know where the alley
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is on the west side of Cora between Easton and Aldine,
the west side of Cora, do you know that little alley there?
A. The alley between where?

Q. The alley—— A. Yes, T know where it is. The alley
hetween——

Q. Easton and Aldine on the west side of Cora?

The Court: A half block west of Cora?

Mr. Garner: And a half block north of Haston.

The Court: It is the alley that runs from Cora to the

. west towards Wagoner place,

A. 1 know there is an alley going into Cora and there
is an alley going into Wagoner. You mean going east, is
that the idea?

Q. (By Mr. Richardson) Here it is (indicating). A. It
seems to me that there is an alley here off of Haston on
Cora, if my memory serves me right; I think there is one
there; T am positive there is an alley going west off of the
alley info Wagoner; there is an alley into Wagoner.

Q. There is an alley from Cora to Wagoner going west?
A. From Cora to the alley off Wagoner, as well as off Cora.
There is an alley going from Wagoner, or rather an alley
from Wagoner into the Cora avenue alley. Wagoner is
completely shut off from Faston to North Market.

Q. You are acquainted with that alley that runs into
Cora? A. Very vaguely I am.

Q. Do you know anything about the occupancy of the
property on the northwest corner of that alley? A. No, I
don’t know,

Q. You would not know whether it is oecupied by colored
or by white? A. No, I do not. |

Q. What is the situation with respeet to the north side
of—with respect to the north side of Cora avenue, is it
colored or white, between North Market and Easton? A
With respeet to the cast side?

Q. Yes. A.T would say it was 35 or 40 per cent colored.

Q. And the rest white? A. That’s right.
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Q. What was it twenty years ago? A. Twenty years ago

1 would say, for the most part, white. There may be &

smattering of a colored family here and there.

(). There has been a change? A. There has been a rise.
If there were five or six living there twenty years ago, I
would say there were twelve living there today.

Q. Do you know about the forty-five hundred block of
St. Ferdinand? A. Yes. ‘

Q. And Taylor and St. Ferdinand? A. Yes.

Q. Do you know whether there is a church located on
the northwest corner? A. There is a church located there,
yes.' I think it is a sort of foundation affair; they never
got any farther than the foundation.

Q. Do they have church meetings there? A. Occasion-
ally.

Q. Is that colored or white? A. I think it is colored.

). What is the situation in the 4500 block of Cottage
avenue? A. Cottage avenue, the 4500 block, has not
changed, I don’t think, one iota in twenty years, since it
was essentially colored twenty years ago.

Q. You do not think there has been a single colored
family moved in? A. Possibly two or three, but you could
not possibly get much more in there unless they built an
apartment building since that time.

Q. But it is colored? A, There is an apartment build-
ing east of there somewhere that was built, but it was
essentially colored twenty years ago.

Q. And it is essentially colored now? A. Well, I say it
. has not changed. :

Mr. Richardson: That is all.

Mr. Jones: Now, with the exception of bringing in that
man from the title company, and it may take him a day to
prepare that information—now, I believe there is certain
admissions which it has been intimated will be made. I

T
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believe we agreed that you would dismiss the instruments
of record insofar as it affects your chain of title and your
deed of trust.

Mr. Richardson: Yes,

Mr. Jones: Let the record show that the defendants
Richardsons are the record owners of the property through
s series of conveyances, all of which are admitted, begin-
ning with Johanna M. M. Schroeck, and that about the
time of the purchase from defendant Dubienas, who were
the record owners, defendants Richardsons executed a
deed of trust to the Lafayette Federal Savings Loan Com-
pany, and that at the time of all of the transfers the in-
strument marked “‘Hixhibit A» was on record; that the
particular property described in the petition and owned
by the defendants Richardsons is located within the area
outlined by the restriction agreement. That the defendants
Richardsons are negroes and are cceupying the premises.

The Court: Are those statements agreed to?

Mr. Garner: I suppose we can agree to everything except
whether Richardson is a negro or not.

The Court: Mr. McLemore made that agreement last
week,

Mr. Garper: Yes, but that is not Richardson. I really
don't know.

The Court: Is there anything else?

Mr. Garner: We would like to conserve time and go
ahead and we reasonably expected thai plaintiff would
go ahead and put on his case, and we start out dependent
on it. We may not be able to pick up and go ahead now.

"The Court: I suppose you have some witnesses who
will take up half of the aftermoon. Let wme get this

straight: do you have to litigate this mentioned issue that

vou said you were not going to agree to? Do youn need
evidence pro and con on that subject?
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Mr. Garner: I am serious about it. I do not know what.

he is. They have alleged he is a negro. I don’t know.

The Court: I said that was needless.

My, Garner: No, we deny everything in their petition.

The Court: All right, Mr. Jones, you are called upon for
préof, 1 guess.

Mr. Jones: Mr, Herman testified Monday that he was
one of the property owners in the area ineluded in this
agreement and was one who authorized the bringing of
the suit. Now, will you admit it, or would you rather
have him go on?

Mr. Garner: I am willing to forget all about that and
consider that as proof and go ahead. We do not admit it
in the answer. We expeect to make an issue out of it.

Mr. Jones: Now, I want to call the attention of your
Honor to the answer, on page 3.

The Court: Paragraph 12 .

Mr. Jones: Paragraph 12. Defendant states that the
neighborhood of said alleged restrictive area has changed
since the date when the alleged restrictive agreement is
supposed to have hecome effective, and the area has
changed in rvespect to ifs occupancy by colored persons,
and at the time of the defendants’ answer, January, 1942,
other colored persons live in and own property therein.

Now, will you admit it?

Mr. Garner: No.

Mr. Richardson: Japanese are colored; Chinese are
colored.

The Court: We will bave a temporary recess.

At this point the Court declared a temporary recess,
after which time, the same parties being present by their
respective counsel, further proceedings were had as fol-
lows:

Mr. Jones: Apparently we are unable to agree upon the
last suggestion made by the Court. As T understand it,
the defendant is willing to stipulate that he is a member
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of the colored race, and a colored American, but not as to
the term ‘‘negro.’’ Have you any suggestions to ease the
gituation? '

The Court: If you have to offer proof you will have to
do it at such time as you can,

Mr. Garner: If, in offering a stipulation to us, he cuts
out the word ‘‘negro’’ and puts in the word ‘‘colored’’ we
will go ahead.

The Court: What is the language of the restriction?

Mr. Jones: **Negro or negroes.”’

The Court: You would probably do better to get a wit-
ness or some other kind of evidence to breach the gap,
so to speak.

Mr. Garner: We would like to know—this is not some-
thing we just jumped up here with—this man has never
in any document signed his name as a negro; he has never
said he is a negro. '

My, Jones: However, there is no——

The Court: It just occurred to me, because it was not
an issue in the other case, I figured it was not in any of
them from a controversial standpoint.

Mr. Richardson: As a defendant 1 cannot help but have
personal feelings about it, and the word ““negro’’ to my
mind denotes something black and despicable, and if I am
to be classified as a negro, according fto this agreement,
along in the same category with slaughter houses, junk
shops, rag-picking establishments, it is lmpertinent and
seandalous to me. T have never admitted T am a negro.
[ have always stated I am a colored person and an Amer-
ican citizen.

The Court: 1 do not think the word as used denotes
something black and despicable.

Mr. Richardson: We were classed that way.

The Court: Of course, I do not know every word that is
in that agreement. I know the word is used in daily use
without any such implication, and I do not draw that kind
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of connotation from the word, I think you possibly stretched
it a little bit, but T have no disposition to foree you to
stipulate on any matter. T merely said if he has not the
evidence on that subject now, that is something that he

can cover at such time as he has the evidence available.

1 do not think the word is intended as an unpleasant con-
notation at all. Let us proceed, if not on that, then on
something alse. Do you have any other evidence now?

Mr. Jones: T would like to avoid the necessity of bring-
ing Mr, Gavigan back here when the man from the Title
Insurance Corporation produces the result of his findings,
and will put him on the stand again just for a minute,

The Court: All right. _

Mr. Curtis: Don’t vou think he would have to come back
anyway?

Mr. Jones: It is all right with me.

Mr, Curtis: It seems to me that he would be necessary.

The Court: I should think there is a good probability
that you will need him again. T think you put him on the
stand in rebuttal at the last trial, and you are likely to
have to do so again. ,

Mr. Jones: I wanted to pui him on for the purpose of
showing that the southwest corner of Garfield and
Wagoner place, while it does not appear in here, was pur-
chased by George Wackman and Clara Wackman, who exe-
cuted the agreement, but that the deed had not passed at

the time that he first interviewed him with respect to other
property that he owned in the area. I understand Mr,

Waekman is not available for any purpose whatever.

The Court: When the man examines the record and
testifies we will see how mauy more complications there
are on that. '

Mr. Jones:; At this time the plaintiff has no further
evidence.

Mr. Garner: Are you closing your case?
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Mr. Jones: Subject to those two things, that the Court
said I might have time to produce a witness who would
establish the allegation that the defendant comes within
the classification of negro, as a general classification, and
also- the establishment of the owners insofar as the title
examiner ascertains same from his inspection of the
records.

Mr. Garner: We do not want to put on our ease in piece-
meal.

The Court: T do not see in what way you can be preju-
diced, Mr. Garner. Of course, that is a matter for you to
explain. What I am interested in, of course, is getting
light ou the subject and reaching the right results, and
that is more hmportant than such techmicalities as to
whether this evidence should go in before that evidence.
Now, you had something before about the change of con-

“ditions and you ecan, without prejudice, put on evidence

on that subject of the changed conditions. However, 1
will leave that up to you. Do you think we can proceed
now?

Mr. Garner: Here is the only thing: We want the record
straight on our motion to dismiss this petition at the close
of plaintiffs’ case.

The Court: The record will be straight on it. As I indi-
cated before, with respect to that motion or with respect
to the exhibit, there are some very serious questions pre-
sented in the objections to the exhibit and I am by no
means ruling themn adversely to vou now, but in order to
get it all in and rule those issues after deliberation on
hoth the facts and the law, I think it would be well to
overrule the objection for the record, and 1 would do the
same thing with reference to the demurrer to the evidence,
without prejudice as to how I would rule at the conclusion
of the case.

Mr. Garner: We will try to comply with the Court’s
order, :
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DEFENDANTS' EVIDENCE.

Defendants, to sustain the issues in their behalf, offered
and introeduced the following evidence, to wit:

DORA PRICHARD,

of lawful age, being first duly sworn, in behalf of the
defendants testified as follows:

Direct Examination, by Mr. Richardson.

Q. Btate your name. A. Dora Prichard.

. Where do you live? A. 1420 Academy.

Q. Did you at any time live in the restricted area?
A. Yes, gir, _

Q. About what time was that that you lived there; there
was a period of time you lived there? A. About thirty
years.

Q. Beginning at what time? A. Ob—ro

Q. Was it prior to 19227 A. Yes, we rented there about
nine years, I think, before 1 bought it.

Q. May I show you this and ask vou if that is your
signature? A. Yes, it is.

Mr. Jones: Just for the record, what is that?

The Court: You may for the record state that you indi-
cated such and such a line on such and such a page. What
line was it?

Mr. Richardson: Line 9 on page 2 of the signatures,

The Court: There are two columns. '

Mr. Richardson: Yes.

The Court: That is in the left-hand column?

Mz, Richardson: Yes.

Q. (By Mr. Richardson) I hold in my hand this restrie-
tion agreement. Was this agreement ever read to you?
A. No, T don’t remember that it was. It has been twenty
years ago, so I don’t recall that it was ever read to me.
It was just explained what it was.

89—

Q. Who explained it to you? A. I don’t remember. T
think there were three men at my home that night.

Q. Did yon know the persons? A, No, T did not.

Q. What did they state was the purport of the agree-
ment? A. As near as I can recall, they were getting an
agreement up among the properiy owners to restriet that
particular tervitory there, selling property o ecolored,

Q. Did they make any representations to you as to
whether just you and three or four others would sign or
whether all of them would sign? A. Well, all the people.
I was approached on that subject of signing because every-
one was supposed to sign to make it ironelad.

Q. That was the explanation to you? A. Ves, sir.

Q. When you signed it, had vou known at the time youn
affixed your signature hereto that property which plain-
tiffs now occupy on the north side of North Market—
do you know where that is? A. That is west of me.

Q. Would you have signed had you known that property
was not signed up; would you have signed this agreement
had you known that a piece of property in the same block
in which you lived was not signed up for and was not
going to be signed up for? A. Oh, no, no, of course not.
I would not have done that had T known, but T didn’t know
who was signing or who was not signing. I, signed with
the explanation that everyone else was to sign and make
it 100 per cent.

Q. Was your. acknowledgment taken or notarized? A.
T guess it was. I don’t remember. I don’t recall that now,
it has been so long ago. I presume it was.

Q. What was the name of the property association that
covered that distriet? A. Central Homes Protective Asso-
ciation. ‘

Q. Were you an active member in that assoeciation? A.
Yes, gir, .

Q. How long did you remain aetive? A. As long—I
attended all the meetings 1 ever knew anything about,
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and being a property owner and a signer of the covenanf,
I presume I was an active member.

Q. Were you ever notified that the property owners in
that distriet were—wanted to be affiliated with the Marcus
Avenue Improvement Association? A, Never.

Q). Did you ever attend any of the meetings of the
Marcus Avenue Improvement Association? A. Yes, I
attended one; I happened to pick up a notice in one of
the grocery stores and 1 saw there was an association
meeting to be held and I went out to see what was going
on and I went up and sat there.

Q. Were you at any time ever notified to ‘attend the
meeting? A. No, never,

Q. You did attend the meeting? A. That particular
meeting of the Marcus Avenue, because I picked up a
cireular and saw it and I thought I would go and listen,

Q. Can you tell me what transpired at that meeting?
A. Well, there wag——-—

Mr. Jones: Wait a minute; your Honor, I object to that
-0 what happened at this meeting of the Marcus Avenue
Tmprovement Association. ‘

The Court: Well, we ought to know a little bit more
about the meeting.

Q. (By Mr. Richardson) When was the meeting held,
do you have that in mind? A. T don’t know. It seems to
me it is about a year ago; just about a year ago now.

Q. Where was it held? A. In the Presbyterian Church
on Marcus and Labadie.

Q. You think it was about a year ago? A. Yes, it was
about a year ago, I guess about that time, it seems to me.

Q. Now—with the date and place that has been more
definitely fixed, do yvou still object?

Mr. Jones: Not if it is a year ago, no. If it was some
time after this defendant sold the property I would objeet.

The Court: You mean after the defendant bought the
property?

Myr. Jones: After this defendant sold the property.

The Court: She is not a defendant.

Mr. Richardson: She is in a different case, in the Hen-
derson ecase.

The Court: You can vepeat your question.

Q. (By Mr. Richardson) State what transpired at that
meeting that you attended of the Marcus Avenue Improve-
ment Association. A. Well, there was a general discussion
among their members——I presume it was their memberg—
there was a pretty nice crowd there. Mr. Seigel explained
the reason for that meeting, which was to take up—the
fact that their covenant was probably up, it would be up
in 1943, and it was necessary to look after their interests
there. That was the gist of the conversation, and then
there was something said about the Cote Brilliante School
and the principal up there, and he got up and made some

"statement about the condition of the Cote Brilliante
School, and they had the IMire Department there and gave

a display of their work, and that is all there was to the
meeting. I believe they drew up a petition or a letter to

- be sent to the School Board regarding the Cote Brilliante

School, authorize their secretary to write a letter, and
that is about as far as I remember now.

Q. What did the principal of the Cote Brilliante School
do? A. Well, I think Mr. Seigel made a statement that the
school would have to be taken into consideration because
of the colored coming in there. It was very important
about the school request the School Board about keeping
that school white.

Q. Was anything said about the number of white people
that wag in attendance and had children in the Cote Bril-

' liante School? A. No, they didn’t state how many were

in attendance there, but the principal——

Mr. Jones: This is quadruple hearsay.

The Court: T will sustain it. We are only interested in
knowing what happened that may have related to the
Wagoner place district.
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Mr. Richardson: What I want to get at is the matter
that was testified to as to how the merger took place.

The Court: Not a word has been said about the Wagoner
place district, so the objection is sustained. '

Q. (By Mr, Richardson) Was anything said at the meet-

" ing about the merger between the Central Homes Protec-

tive Association and the Mareus Avenue Improvement
Association? A. Not a word.

Q. No action was taken? A.No. T may state this

The Court: You had hetter wait for a question.

Q. (By Mr. Richardson) You have lived up there for
thirty years? A. Yes.

Q. Do you know what the situation has been with
respeet to colored and white occupancy of the neighbor-
hood immediately east of.your neighborhood, that is, on
North Market, on Garfield, on Cote Brilliante, on Aldine,
and the east and west side of Cora avenue? Would you
say—would you make a statement as to whether there has
been any change in the complexion of the neighborhood?
A. In the last twenty years that has been gradually filling
in there with colored people right along.

Q. There has been an infiltration of colored people? A
Right along.

Q. Do you know the house on the southwest corner of
Cora .and North Market about 1927¢ A. The southwest
corner of North Market and Cora? That’s a flat that is
there, is it not?

Q. Yes. Can you tfell me about the occupancy of it—
white or colored? A. That is white. Youn mean the
place '

Q. The one on the corner. A. The southwest corner?,

Q). Yes. Not the one in the restricted iract across the
street. A. That is occupied by colored; a big four-family
flat; it is occupied by colored.

Q. Do you know how far that runs back on the south
side of North Market street? A. It runs to the alley there.

Q. What would yon say? A. About a hundred feet
from my home. :
Q. What would you say would be the location of this
property with respect to the property owned by the
defendant Richardson, at 4635 North Market street? A.
Almost across the street from if. It is across the street

from it.

Q. What would you say would be the percentage of
white persons and colored persons occupying the west
side of Cora avenue between North Market street and

‘Easton avenue? A. The percentage? Just about every

house. I do not think there is more than three or four
white families, or one or two more, and that is about all.

Q. What would you say would be the percentage on the
east side of Cora? A. I think about 100 per eent.

Q. Are you acquainted with the persons who live on—
acquainted with the nature of the occupancy of persons on
Evans avenue in the 4600 block which runs from Cora to
Marcus, one block south of Easton? A. On both sides of
the street praeticai}v all colored all the way up to Marcus
avenue.

The Court {Q. ) What would be the number of the house
you used to own? A, 4649 North Market,

Q. (By Mr. Richardson) Where iz that located with
respect to the property oeccupied by Mr. Payne? A. You
mean 46491

Q. Yes. A. You mean Mr. Richardsont?

Q. Payne. A. Just three houses east of me, east. My
house was east just one house. There was one house be-
tween that house and mine,

The Court (Q.): How far are you from the house of Mr.
Richardson—how far was your house from the house of
Mr. Richardsen? A. Three.

The Court {Q.}): In other words, there are three in be-
tween? A. Dr, Payne is in a bungalow; I am next; and
then Mr. Bryant, and then another white family, and then
Mr, Richardson,
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Q. (By Mr. Richardson) Now, this is a hypothetical
case. If you were given the property back under the pres-
ent circumstanees, would you sign a restriction agreement
again?

Mr. Jones: I object to that.

The Witness: No, I would not.

Mr., Jones: T ask that the answer——

The Witness: Indeed not.

Mr, Jones: be stricken out.

The Court: It is speeculative, but I will allow it to re-
main in the record. Objection overruled.

To which ruling of the Court plaintiffs, by counsel,
then and there duly excepted and still except.

Mr. Richardson: That is all.

Cross-Examination, by Mr. Jones.

Q. What is your business or occupation? A. Not doing
much of anything right now. I bave been in the cemetery
business a good many years.

Q. In 1923, when you signed this agreement what busi-
ness were you in? A. The shoe employment for years,
with Hamilton-Brown Shoe Company. 1923, you say?

Q. Yes. A. Was that signed in 1923¢%

The Court: Yes.

A. No, I was sick at that time. I was in the hospital.

Q. (By Mr. Jones) You were in the hospital in 19237
A. T was sick, but had been in the hospital.- I may bave
been home at that time. T don’t remember, but I know
at that time—let me see—I was handling a hospital cam-
paign, 1 think. '

Q. Did you have a daughter at that time? A. Sir?

Q. Or a sister, in 19237 A. Did I what?

Q. Have a daughter or a sister? A. I am a single
woman; I had sisters.

Q. Did you know Dr. Potter? A. Yes, sir.

S,

Q. Did your sister know Dr. Potter, if you know? A.
‘Well, the whole family knew him. He was the family
physician for a while.

Q. Well, now, wasn’t Dr. Potter head of the Central
Homes, or whatever the name of this was? A. Was Dr.
Potter head of the Central Homes?

Q. Yes. A. I believe he headed it or was at the head of
it for a time. I don’t know how long.

Q. About that time? A. Possibly so; I think so.

Q. And didn't your sister go around with Dr. Potter and
attempt to interest people in signing this petition? A.
She certainly did not. :

Mr. Garner: Wait a minute. We are not bound by what
the gister did. ‘

The Court: She has answered in the negative, so there
is no harm done. .

Q. (By Mr. Jones) Well, did you? A. No, I did not
even know Dr. Potter was connected with it at that time.
I heard of that afterwards, but not then I did not. All I
know was three men came in my home, saying something,
but I didn’t even know who they were,

The Court (Q.): Do you recognize Mr. Gavigan; was he
one of them? A. I didn’t know that man until I saw him
in court. I didn’t know who he was until T got on the
stand.

Q. Didn’t you meet him at Dr. Potter’s office? A. No, I
should say not. The only one I ever saw was in my home,
came to my home for me to sign that. What transaction .
was made was in my own home at 4649 North Market.

Q. And that was some time in 1923¢ A. Evidently. If
it was 1923, that’s when it was, ves.

Q. Now, you testified that these men told you that this
restriction would not be binding unless everyone signed,
is that what you said? A. I didn’t testify to that, in those
words. 1 testified that everyone—that it was explained to

~me that everyone was fo sign it to make it one hundred
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per cent, and I understood it was one hundred per cent
signed up.

Q). For how long a period did you understand that? A.
That it was to be twenty years.

Q. When did you first find out, if ever, that it was not
one hundred per cent? A. Well, I found that out; I heard
when Dr. Payne bought his that that property never
signed. That is before I sold mine.

Q. Did you then check up and investigate and find out
whether the predecessors to Dr. Payne had ever signed
this agreement?

Mr. Garner:, We object to that; it is immaterial whether
she did or did not.

Mr. Jones: This is groundwork. The witness answered
before I could make an objection, and if she did not cheek
up on it, I want to move that her answer about hearing
this thing be stricken out.

The Court: All right, I will overrule the objection.

Q. (By Mr. Jones) Did you make an investigation, Miss
Pritchard, to find out whether the predecessors in title to
Dr. Payne had signed this agreement? A. You mean ac-
cording to the records? ’

Q. Yes. A. No, I did not go down to the records.

Q. You did not.

Mr. Jones: Then I move that the answer of the witness
that she heard that Dr. Payne did not sign the agreement
be stricken out. - _

The Witness: T didn’t say Dr. Payne signed the agree-
ment.

Mr. Jones: 1 mean the predecessors had signed it. I
move that be stricken as hearsay.

The Clourt: Objection overruled. Tt is conceded that he

is now,

To which ruling of the Court plaintiffs, by counsel,

then and there duly excepted and still continue to
except. '

Sy
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Mr. Jones: In so far as this case is coneerned, yes, but
this witness has violated, as we will show, has violated the
restriction herself, and if the bhasis of her violation was
something she had heard, I want to show that she has a
very decided interest and is not an impartial witness.

The Court: You may proceed with the examination, but
the ruling will stand.

Q. (By Mr. Jones) Can you remember the words which
these men used to you when they came to see you about
this' agreement and explain what it was? A. T ean’t
remember the words; I just remember them telling me

~what it was all about, and I signed it because they told

me what it was all about.

Q. Tell us as nearly as you can what they did teil
you, what it was all abeut. A. I don’t reecall; they had
talks with my father and mother before. T came home
that evening. They had been in the house before 1 ever
got in the house, and I didn’t know what was said to
them, only it was explained to me after I came in, this
was an agreement for the property owners to gsign up these
parties with a restriction to keep colored people out for
twenty years, and that’s all 1 know about it, and that

_everyone was to sign and make it one hundred per cent,

to make the restrietion binding, is the way it was
explained to me, but I would not know the men that
came in. I know there was at least three of them there.
I didn’t know any of them.

Q. You know the words they used left no doubt in
vour mind that one hundred per cent of the people would
sign? A, Yes.

Q. But you don’t know who it was that told you that?
A. No; there were just three men there, and they had
been talking to my mother and father before I came home.

Mr, Jones: That is all.
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Redirect Examination, by Mr. Garner.
@. Did you receive a subpoena to come in this case?
A. Yes, I did.
Recross-Examination, by Mr. Jones.

Q. I believe you are a defendant in a suit involving
property at 4649 North Market street, are you not?
A. Yes, sir.

Q. In that case you sold the property to people by the

name of Henderson? A. Yes, sir.
Q. Did you ever discuss this instrument or its contents
with Dr. Potter before the time you signed it? A. No.
Q. You never did? A. No.
Mr. Jones: That is all.

(Witness excused.)

EDITH PAYNE,

of lawful age, being first duly sworn to tell the truth, the
whole truth and nething but the truth, testlﬁed in behalf
of the defendants as follows:

Direct Examination, by Mr. Richardson.

Q. State your name. A. Edith Payne.

Q. Where do you live? A. 4645 North Market.

Q. What do you do? A. Housewife.

Q. What does your husband do? A. He is a physician
and X-ray specialist.

Q. Is your property covered by any restriction agree-
ment?

Mr. Jones: Well, I object to that, of course, your Honor.
I will admit this witness and her husband occupies the
premises known as 4655 North Market, if that will be
of any help, and that the restriction agreement does not
includé that particular piece of property.
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The Court: That is better proof than a witness’ testi-
mony.

Q. (By Mr. Richardson) When did you move into this
property? A. September 6, 1941.

Q. Do you plan on moving soon? A, No.

. Have you made any expenditures on the property?

Mr. Jones: I object to that; it does not tend to prove
or disprove any issues, whether the Paynes, who are not
subjected fo this agreement, should spend any money on
the property.

The Court: T think I know the purpose. Objection
overruled.

To which aetion and ruling of the Court plaintiff,
by their counsel, then and there duly excepted and
still except.

The Witness: Yes, I think I have spent just in round
figures, I have spent around six hundred and seventy
dollars improving externally and internally; more has
been spent externally. T have made my yard, which is
seventy-five feet in on the front and a hundred and fifty
feet and six-tenths inches deep, 1 have had it reland-
scaped by the Westover Nursery, and I have had other
work done. In fact, I have done quite a bit of improve-
ment externally and redecorated it completely internally.

Q. (By Mr. Richardson) Have you had anything done to
your floors? A. I have had them all resanded and ve-
polished.

Q. Have you kept up your payments on yvour property?
A, Yes, very far ahead.

The Court: When I overruled the other objection I
thought you just wanted to give, or to show enough proof
to show permanency.

Mr. Richardson: Well, this would apply to that.

Mr. Garner: It is, your Honor.

The Court: Well, T will let the answer in.
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Q. (By Mr. Richardson) Do you know the defendants

Richardsons? A, Yes, T do.

Q. How long have you known them? A. T have known.

Mr. Richardson before 1934, and 1 have known Mrs,
Richardson since she has come to St Louis.

Q. Have you had occasion to visit them at their home?
A. Yes, T have,

Q. Did you notice whether there were any broken out
windows or anything that contained rubbish or any busi.
ness carried on there that had offensive odors? A. No.
I think the property has been improved since the Richard-
sons have been there.

Q. Do you know how long-how long have you lived
in St. Louis? A. All of my life, twenty-eight years,

Q. Do you know what the sitnation was about ten years
ago with respect to the occupancy of the broperty in the
4500 block on North Market and the 4500 block on Gap-
field, Cote Brilliante, Aldine and the east and west side
of Cora between North Market and Easton avenne? A It
so happens that T have been, previons to March, my
parents have owned the home in the 4500 block on Gar-
field, which is just a litile distance from where T live
at the present, for twenty-three years, and I know the
neighborhood quite well, and I can see no deterioration,
If anything has been—the properties that has heen bought
in that time up until now, theré has heen improvement,.

Q., Will you tell me what has happened, if anything, in
the last twenty years, with respect to its Occupancy, by
colored or white persons? A, It has inereased with
colored.

Q. What would you say is the percentage of colored
persons living on the west side of Cora avenue, between
North Market and Easton avenue? A. I would say, except
for three families it would be one hundred per gent, There
are about three white families there now.
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Q. What is the situation on the east side of the street?
A. T think it is just about one hundred per cent. I it is
not one hundred per cent, it is just one or two, but I
sincerely doubt it. ‘

Q. Did you receive a subpoena to come into court in
this case? A, Yes, I did.

Mr. Richardson: That is all.

Cross-Examination, by Mr. Jones.

Q. When did the Richardsons move into their property?
A. The exaet date I cannot say, but I do know it was
about six weeks after T moved in, and T moved in on the

" 6th of September.

Q. Were you pretty busy fixing up your own place
when you moved in? A, No, T did not start decorating
until six weeks ago internally. However, T had contracted
with Westover to relandscape my yard as soon as I moved
in, but they had to wait until frost set in,

Q. Did you look at any other house in that block be-
fore you moved into this one? A, No; I wouldn’t say
that I was interested. T was interested. T looked at them
externally, but T had been interested in 4655 for a mum-
ber of years.

Q. After you got into your house for about, say, six
weeks, did yon go around looking at other houses? A,
You mean internally?-

Q. Yes. A. No.

Q. Then you really don’t know whether Mr. Richardson
has improved the house that he got? AT said that he
improved it from what T could see externally, the yard
and things like that. The vesidence is much cleaner
externally than it was when T moved in,

Mr. Jones: I think that is all.

(Witness excused.)
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HELEN DAVIS,

of lawful age, being first duly sworn to tell the truth, the
whole truth and nothing but the truth, testified in behalf
of the defendants as follows:

Direct Examination, by Mvr. Richardson,

Q. State your name. A. Mg, Helen Davis.

Q. Where do you live? A. 4647 Evans avenue.

Q. Where is this place in which you live with respect to
Easton avenue between Mareus and Cora? A. One block
south.

Q. How long have you lived there? A, Eleven months.

@ What would yoy say would be the character of the
neighborhood with respect to white and colored oceupancy
on Evans avenue? A. You mean the block in which I ljve?

Q- On both sides of the street? A I wonld say it was
one hundred per cent, ‘

The Court: What?

The Witness: Colored, ‘

Q. (By Mr. Richardson) Do you know the hounse at the
northeast corner of Evans avenge and Mareug avénue; do
you know where that house is? A There at the alley?

Q. Yes. What would you say the occupancy of that
house is with respect to white or colored? A. Tt is eolored,

Q. Have you ever had oceasion to go down Cora avenue
between Easton and North Market stroet? A. Yes, sir.

Q. What would you say was the occupancy of that see.
tion of Cora avenue with respect fo whether it s colored
or white on both sides? A. T would say there were more
¢olored than white, :

Q. Do you know anything about the occupancy of the
4500 block on North Market and the corner of Cote Bril-
liante and Aldine with respect to occupancy by colored o
white? A. Well, T can more for Garfield than the others,
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because I have friends that own property in the 4500 block
on Garfield, and it is mostly colored,

Q. How long have you been aecquainted with the neigh-
borhood on Garﬁeld? A. Well, for the past fifteen years,
I would say.

Q. Could you state whether it is changed from more
white to colored or more colored fo white in fifteen years?
A. From more colored—T mean from more white.

Q. White to colored? AL T don’t know. Wait a ninute,
now. I mean there are more colored in the last fifteen
vears than there were hefore.

Mr. Richardson: That is all.

Crosy-Examination, by Mr. Jones,

Q. Do you go to church? A. Yes, I do.

Q. What is the name- of the chuveh? A. St Luke’s
Baptist Clurch.

Q. Does Mr. Richardson 20 to that chureh? A, No.

Q. Do vou know the chureh he attends? A. No.

Q. You are at 8t. Luke’s Baptist Church? A. Yes.

Q. Where is that located? A. 3619 Finney,

Redirect Examination, by Mr. Richardson.

Q. You are a member of the St. Luke’s Baptist Chureh;
is that a member of the Chureh Federation? 4. No, it is
not,

Mr. Richardson: That is all.

Mr. Garner: That is all we have here,

“ Mr. Jones: It is stated by the defendants in their o-
Jeetion to the introduction of Exhibit A that the instru-
ment was not acknowledged by Phillipe E. and Lulu Pitts,

I wish to call the attention of the Court——-

The Court: I think there was an objection that there
was no acknowledgment for Pitts, trustee for the church.
I think that was the objection.

1
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Mr. Richardson: The name Pitts appears more than
once, It is a different Pitts.

Mr, Jones: Which one do you object to?

Mr. Richardson: R. B., or R. P. Pitts.

The Court: -As trustees of the church.

Mr. Richardson: R. P. Pitts. '

Mr. Jones: Well, I wish to call the Court’s attention to
the‘ei_ghth page of the instrument, purporting to be the
affidavit and acknowledgment of R. P. Pitts, in words and
figures as follows:

““State of Missouri, 1 __
City of St. Louis. |

On this 19th day of February, 1923, before me appeared
R. P. Pitts, to me personally known, who, being by me
duly sworn, did say that he is the secretary of the W&lgqnex‘
Place M. E. Church South, a corporation, organized under
the laws of the State of Missouri, and that the seal affixed
to the foregoing instrument is a corporate seal of said
corporation, and that said instrument was signed and
sealed in bebalf of said corporation, by authority of its
board of directors, and said R. P. Pitts acknowledged
said instrument to be the free act and deed of said corpora-
tion.

*In testimony whereof T have hereunto set my hand and
afixed my notarial seal at the City of St. Louis the day
of the year last above written. ‘

“My term expires August 16, 1926,

William J. Gavigan,
Notary Publie,”?

* Mr. Richardson: Where is the instrument that contains
what this statement may have reference to, the corporate
seal and so forth?

Mr. Jones: Just above the affidavit.
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The Court: On the next page, you mean. It appears
to be on the very next page over the church seal of the
Wagoner Place M. E. Church.

Mr. Richardson: Shouwld it not appear on the list of
acknowledgments as recorded? The fact that he is given
anthority to do so :

The Court: Is not that on the same page?

Mr. Richardson: The list of acknowledgments is con-
tained on separate pages.

Mr. Jones: Your objection is it does not appear on this
big, long list? :

The Court: It is different in form and that is the reason
they put it on separate paper, because it is the act of a
corporation or of a church and they use slightly different
language, but it is in the instrument, so there is nothing
to that point.

Mr. Richardson: Should it not have been made apart
above the signatures?

The Court: Mr. Gavigan signed again below that. In
other words, it runs together, all of those.

Mr. Jones: There is also an acknowledgment that the
Gill Brothers Grocery Company did not acknowledge the
instrument, and I call the Court’s attention to the ninth
page contained in .the mstrument.

The Court: Let me see it. That appears to be an ac-
knowledgment by Henry Gill, as president of the Gill
Brothers Grocery Company, before James F. Brady, No-

_tary Public. That seems to take cave of that end of the

objection. :

Mr. Richardson: That shows he was given power of
attorney to sign, but it does not show where he took the
acknowledgment.

The Court: Well, that is an acknowledgment there.

Mr. Richardson: That he had the power or authority.

he Court: Also that it is a free act and deed. That is
above the signature of the Notary Brady.
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Mr. Richardson: He states he did, but if you look at
the acknowledgment, Mr. Gavigan says appeared before
him Gill Brothers Grocery Company, but he doesn’t say by
whom.

The Court: The chief point in there is the acknowledg-
ment by the Notary Brady of Henry Gil], president of Gill
Brothers. Suppose we regard what Mr. Gavigan said
about it as surplusage, then it is in there as fully as the
law could possibly want.

Mr. Jones: Now, seventy-five feet of the property pur-
porting to be on Wagoner place is not represented by any
signatures. I wish to point out to the Court that one

hundred and twenty feet of that footage ineludes the prop- -

erty running from the northeast corner of Kaston and
Wagoner place, along the east line of Wagoner place, and
that according to the testimony of the witness Coneannon
that lot of 128 feet, or at least approximately two-thirds
thereof, was the western boundary of property facing on
Kaston avenue, ,

The Court: I-.do not know that that is the answer to
what Mr. Richardson said. What he said was he added up
all the front footage of all the parcels for which there
were signatures, all the front footage on Wagoner place
for which there were signatures, and when it was added
up it was seventy-five feet short of the total iootage on
‘Wagoner place.

So while he said he was not able to point out which
- was omitted, that someone, according to his computation,
was omitted.

Mr. Jones: And he included this 120 feet in his eompu-
tation.

The Court: Well, T don’t know that,

Mr. Richardson: Kven so, that would still Jeave 120
feet on the east side of Wagoner place uneovered whether

e 107 —

it fronts on Easton avenue or Wagoner, that part of the
east side of Wagoner is not covered by any restriction.

The Court: You mean because of the omission?

Mr. Richardson: Yes.

The Court: T do not think you have yet fully answered
that, Mr, Jones.

Mr. Jones: He is taking the total of all of this front
footage in here and inecluding this 120 feet here.

The Court: Is that signed for?

Mr. Jones: No.

The Court: Why should it not be?

Mr. Jones: Because the property faces on Haston and
not—sgeventy-five feet of the hundred and twenty faces
on Easton and not Wagoner place,

The Court: All right, that is a matter for consideration.

Mr. Jones: It is also complained that the properties on
—beginning at the east line of Marcus avenue and continu-
ing eastwardly along the north line of North Market
street, being lots 1, 2, 3 and 4 and part of lot 5, bear no
signatures as being represented by any specific owners.

Mr. Richardson: That was not the objection. Tt was
stated that the property covered is not on North Market.
Parts of lots 1, 2, 3 and 4 and fronting fifty feet six inches
on the east side of Marcus was not objected to. That is, it
runs down North Market. That part was not objected to.

Mr. Jones: It is the part facing on the alley,

The Court: How wide is that strip?

Mr. Jones: Forty feet.

The Court: It fronts on Mareus and it is on the south
side of that alley?

Mr. Jones: Yes,

The Court: Runs baeck for four lots, and a little bit
of the fifth lot?

Mr. Jones: Yes, about a hundred and thirty-five feet.
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‘We maintain it was not intended to be covered. There
is no deseription of it or an attempt to set it out.

The Court: On the other hand, there is no break in the

line of continuity of the plat that would indicate that it
was intended to be omitted.

Mr. Jones: It might be. That is a matter of construc-
tion. . ‘
The Court: Al right. We understand what you mean
about it, anyway.

Mr. Jones: We contend that the plat was prepar ed to
show all of the properties so you would not have a jagged
looking affair

Mr. Richardson: We object to all of this testimony on
the part of counsel.

The Court: It will be considered along with the whole
matter,

Mr. Jones: Well, now, the same comment is made with
respect to the east end of that block of North Market,
beirig eity block 4472——no, that is not in there. It is also
stated that the east part of tot F and all of lot E in eity
block 4473 has not been included, and we submit that even
if the names of Van Vleet and wifg, who the records will
show are the owners of that property, appears In some way
in the north side of Garfield avenue, yet in truth and in
fact those parties own the property known as lot E and
the east part of lot ¥ in city block 4473, and that if the
instrument seeks to give the hnpression that that particu-
lar tract ie owned by the Van Vleets is located on the
north side of Garfield avenue, it is to that extent in error.

Mr. Garner: What Mr. Jones 1s saying now, is that to
be taken as evidence that this ownership is where he says
it is? ‘

The Court: No I understand he is going to take to
undertake to prove it.

Mr. Garner: All right.

The Court: He is just outlining what his answer is.
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Mr. Jones: With respect to the tract on Haston from
Wagoner to Marcus, I did not get what the objection was
to that.

The Court: There were no signatures for that. I thought
your complaint was from Cora to Wagoner?

Mr. Richardson: I do complain of that, too, and that
complaint was, that the people purported to sign for two
hundred and twenty feet, and actually there were only
two hundred feet there.

Mr. Jones: That is merely surplusage.

The Court: I suppose that is the reason I did not note
that one down. In other words, you have too much signa-
tures and not too liftle?

Mr. Richardson: I don’t know who owns which.

Mr. Jones: With respect to the southwest corner of Gar-
field and Wagoner place, we will have to show by the
introduction of the records of ownership as to the time this
instroment was fully completed and recorded that the prop-
erty was owned by the ones whose signatures appear on
the instsument, and I think that wili take care of all of
the objections except the admitted objection that that one
lot on North Market street was not included.

The Court: I do not know that it takes care of all of

‘them. We will see what proof you have on that, and there

is some complaint about the failure o have the acknowl-
edgments from some individuals.

At this point the Court adjourned further in said cause
until March 10, 1942, at which time the same parties being
present, by their respective counsel, further proceedings
were had as follows:

Mr. Garner: Since the Court adjowrned we have been
having some conference, and out of many considerations
and trouble we will waive our objection to. the word

“‘negro,”” and for the purpose of the record we will admit

that. That is just for the purpose of this record.



— 110 —

VIRGIL H, LUCAS,
being first duly sworn to tell the truth, the whole truth
and nothing but the truth, testified in behalf of the de-
fendants as follows;

Direct Examination, by Mr. Richardson.

Q. Will you state your name? A. Virgil H. Lueas.

Q. Where do you live? A. 1801 Cora avenue.

Q. What is your occupation? A. (No response.)

Q. With respect fo North Market street and Cora avenue
and Garfield avenue, where is your house? A. My house is
immediately west of Garfield avenue, at the end of Garfield
avenne on Cora avenue. It is on the west side of Cora
avenue. 1t is in the block south of North Market street.

The Court: The reason you put it that way is because
Garfield avenue dees not run through?

The Witness: No, it stops.

The Court: Your house is about epposite the extended
lines of Garfield?

The Witness: Yes.

The Court: You live on the west side of Cora?

The Witness: Yes. :

Q. (By Mr. Richardson) Between North Market and Gar-
field, on the west side of Cora avenue, do you know what
the occupancy is of those houses with respeet to their being
white or colored? A. There are approximately thirteen or
fourteen colored families, and there are only two families

in that block on the west side.
" Q. Do you know where the house is on the southwest
corner of North Market and Cora avenue? A. T do.

Q. That flat? A. Yes, sir.

Q. Where is that house with respect to the house in
which the defendant Richardson lives? A. That house is
just across the street from the defendant Richardson’s
house. That property is opposite Richardson’s property.
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Q. Is its ocenpancy white or colored? A. Solely colored.
Four colored families live in that flat.

Q. What would you say would be the proposition of
white occupancy with colored occupancy on Cora avenue,
taking in both sides between Haston avenue on the south
and North Market on the north? A. It is about ninety
per cent colored.

Q. Did you ever have oceasion to go to Gill Bros. Grocery
Company? A. I have had occasion.

). Did you notice whether there were any colored people
in the store? A. It is predominantly colored customers
now.,

Q. Do you trade there regularly? A, Yes.
Q. Do you receive the ordinary courtesies that should be

.extended to customers? A. I have seen that the clerks are

very, very courteous towards colored customers. In no in-
stance have T seen any indication that they were hostile to
them. .

Q. With respect to the 4500 block on Aldine, Cote Bril-
Jiante, Garfield and North Market, would you say they
were predominantly colored or white? A. They were pre-
dominantly colored and on some of the streets they are
entirely colored. I think you have white only on North
Market in the 4500 block, and even that block is now
predominantly colored. ,

Q. Do you know where the 4600 block of Evans avenue
is? A. Yes, I do. ‘

Q. Can you tell me with respect to its occupancy whether

"3t is white or colored? A. It is predominantly colored now

on Evans avenue.
Q. That is between Cora and Marcus avenue? A. Yes;
that’s right.

Witness excused.
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ARNOLD B. WALKER,

being first duly sworn to tell the truth, the whole truth,
and nothing but the truth, testified in behalf of the de-
fendants as follows:

Direct‘Examination, by Mr. Richardson.

Q. What is your name? A. Arnold B. Walker.

Q. Where do you live? A. 4216 East Evans.

Q. What is your occupation? A. I am industrial secre-
tary of the Urban League.

Q. How long have you been such? A. I have been in-
dustrial secretary better than a year. I was field secretary
from 1937 up until I became industrial secretary.

Q. Your field work, that was outside? A. Outside of
the League. I was contaeting industrial plants and mak-
ing surveys and so on.

Q. Have you had any experience studying the different

aspects of the econmomic and social life of the so-called

eolored community in St. Lounis? A. That covers virtually
my activities.

Q. Have you observed or studied the trend of the popu-
lation of the colored people towards West St, Louis? A.
Yes. As a matter of fact, as you probably know, we have
an organization known as block units, and we do have the
negro community fairly well organized. We have tried to
build up some of the communities that the white families
have permitted to run down; that is part of our work, so
we are in a fair position to observe certain trends.

Q. You say the trend has steadily moved west? A.
Definitely, and definitely in the direction you are havmg
this discussion about now.

Q. What would you say would be the extent of the eol-
ored populations of St. Louis as compared to the white
population? A. If you take St. Louis proper, you have
816,048 people within the corporate area, of which 108,765
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are negroes. That would show we have between eleven
and thirteen per cent of the city population, which is an
increase over the previous enumeration.

Q. Have any of the housing units been demolished in
the so-called colored districts in the last twenty vears?
A. As a matter of fact, a survey was recently made by
the Chamber of Commerce showing that most of your
houses that have been demolished have been in the negro
distriet, and the study that was made in an effort {o bring
some of the Government agencies here indicated we had
a number of dwelling units, but they were farther west in
the better district. There is definitely a shortage in the
tenement section. Most of the houses have been torn down
because of the age of the city and the houses in which we
have been relegated have been torn down in the negro
districts :

Mr. Jones: 1 ask that the statement ““the houses to which
we have been relegated’’ be stricken out.

The Court: Sustained.

Q. (By Mr. Richardson) Have those housing units been
replaced? A. Not as yet. There are some units being
built now, but there is a guestion of whether we shall get
those or not—I mean, the negro community shall receive
them or not. There is Carr Square Village——

Q. What is the result of this demolition of housing units
in the colored communities? A. We have found that there
is a tendency to double up, triple, and in a number of in-
stances, we find four or five families in extrene cases lv-
ing in one room. When houses were torn down, particu-
larly in this area where it was colored, a number of people
moved west, where there are no more houses available,
and they had to double up.

Q. You say the number of houses decreased. What has
been the situation about the rent, has there been a corre-
sponding decrease in rent or an increase? A. If T may be
specific, there are some groups now that are planning to
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protest the increase in rent. If T wmay give you an exam-
ple, just around the corner from me, from my house, in
which the property was for white only, they removed the
sign on which it said ‘‘for white only,”” and put one up for
negroes only and increased the rent four dollars and fifty
cents per unit, and they have discontinned janitor serviee,
emptying ash pits and so on. The property, of course, ran
down. Rents for negroes is not the question primarily.
Q. As a result of the overcrowding of negroes, what
would you say would be the result or effect on the health,
morals, generally, of the people who live in these commuani-
ties? A, On your first question, as to health, the records
of course bear that out. In any group, whether negro or
white, submarginal income groups, when you have poor
housing, housing that has vermin and rat-infested, as a lot
of this happens to be, obviously, you would have a high
death rate and poer health rate. You also have a high

delinquency rate, a matter in which we are greatly con- -

cerned, and a study of your city will show that these
things are highest in negro communities, and I do not be-
lieve, and it is not a matter of opinion, that it is because
they are colored. It is because of the housing and the
community in which they live—I was going to say, that
they are forced to live. :

Q. Have you had any contact with any of the defense in-
dustries here? A. Almost a twenty-four hour job.

Q. Do you know whether tbey have caused—whether
the faet we do have a concentration of defense industries
here, that they have caused an increase in population? A.

I served as one of the witnesses before the Palen Investi- -

gating Oom‘mittee, which was investigating the dislocation
of labor, including migration. ‘ ,
Mr, Jones: Just a minute. The question was suscep-
tible to a yes or no answer,
The Court: That is true, but he is stating his qualifica-
tions, which might possibly be relevant, but suppose we
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go back to the question as to whether there has been
an inerease in population generally by reason of the
defense industries. I think that was the question.

A. Of course, T believe that is begging the question.
It is a known faet that there has been an increase in
population generally. No survey has been made since
April, 1941. You have had several studies inm which
the figures vary as to the number of persons migrating
to St. Louis, and it was admitted by the Board of HEdu-
cation in a discussion we had two weeks ago that between
two and five thousand negroes have migrated to the eity
for purposes of jobs; one alone brought in about two
hundred families.

Q. Would you say this migration that you have refer-
ence to is of colored families? A. Yes, T was thinking
of colored families.

Q. Would you say this migration has accentuated this
already acute housing situation? A. Definitely, because
the houses bave not increased in proportion io your
inerease in negre population.

Q. One more question. You know what a restriction
agreement against race is? A. Unfortunately, too well.

Q. With respect to its effect on colored people, what is
your opinion? . _
The Court: What do you mean by the effect on colored

people, in what way?

Mr. Richardson: Wellww—

The Court: Pgychological or economical?

Mr. Richardson: Economiecally.

My, Jones: T objeet to the question,

Mr. Richardson: I think I would be justified in show-
ing what the effeet is when these restrictions remair
in force.

The Court: Ne, I do not think that necessarily followa.

Mr. Garner: I think, your Honor, the economical ques-
tion comes into this.
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The Court: Well, it has been fully enough covered in
this diseussion about the doubling up of families, the
inerease in rents, and so forth. I think youn have covered
it as fully as you need to or as you are entitled to, and I
think there is a fully enough record on that.

Mr, Richardson: That is all.

Cross-Examination, by Mr. Jones.

(). There is just one question I want to ask you. What
would you say was the increase in the white population
as a result of the defense plants and other factors? A, I
could only give you figures ,and you know they vary,
just like figures on employment. Your Chamber of Comn-
merce said around two hundred thousand, and that was
thrown out. I believe it would be close to say that between
sixty-five and one hundred thousand persons perhaps have
come inte St. Louis. Of course, that is'a moving group,
hecause your construction is now passing off of the scene
in terms of national defense, and’ production is moving
in, and you have a more static group in production than
vou have in eonstruction.

Q. Is that true of the twe to five thousand colored
people? A, Unfortunately it is not.

Q. Unfortunately it is not? A. No, because of the union
exclusion. You asked for it—because of union exclusions
and discrimination in production and industry, your
negroes are not working on jobs as construetion workers.
In the Small Arms plant during the time nine thousand
men pay roll was in existence at no time did you have
more than two thousand men working—you had forty-
five hundred laborers of which about seventeen hundred
and fifty were negroes. Now, they were all in laboring
capacity, and they were not in the skilled capacity, and
those people have a tendency to move on fo the next job.
Negroes who come here are coming expecting to get jobs,
any type of job. '
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The Court: You say out of nine thousand on the pay
roll sevenieen hundred and fifty were colored?

The Witness: Yes, sir, that is right.

The Court: That is about one-fourth.

The Witness: That is right, but not one was in a skilled
capacity, they were all laborers, because your union
refused to accept negroes into those skills.

Mr. Jones (Q.): Do vou know what percentage of the
laborers, of the workers out there were in a skilled
capacity? A. I can’t tell you that. T could tell you that
they sent out a call-—of course, I don’t know whether it
is relevant, but I'll give you the figures, they sent out a
call for five hundred bricklayers and they couldn’t get

" them for the job, white bricklayery, and they refused to

take in thirty negro bricklayers that were available. That
is one specific instance of skilled. T only know forty-five
hundred of those were wunskilled laberers and we only
had a portion of that. We do not have a single skilled
person working on the job at the Small Arins plant. As a
matter of fact, we only had three in this area when they
were painters at the T. N. T, plant.

Q). With about one-eighth of the total population vou
have about one-fifth of the jobs available out there? A. If
yvou wish to take that one particular plant, yes.

Mr. Jones: T see. That is all.

LOUISE ARBUCKLE,

being first duly sworn to tell the truth, the whole truth
and nothing but the truth, testified in behalf of the defend-
ants as follows:

Direct BExamination, by Mr. Richardson.

Q). What is your name? A, Louise Arbuckle.
Q. Where do you live, Mrs. Arbuckle? A. 4639 North
Market.
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Q. Where is your heouse in respect to the house occu-
pied by the defendants Richardsons? A. Next door.

Q. Do you know your father’s signature when you see
it? A. T think I can.

The Court: And what was your father’s name?

The Witness: Captain Louis Rosche. :

Mr. Richardson: Since this is a photostat, shall I
attempt to identify it by page? '

The Court: Let me see, maybe I can figure it out. -

Mr. Jones: It is page 6 of the photostat.

The Court: Well, it is not necessary to identify it by
page. You want to direet her attention to a name on the
left-hand colmnn about midway of the page?

. Mr. Richardson: Yes. :

Q. (By Mr. Richardson) Do you recognize that name?
A. Yes, sir.

Q. Is that your father’s signature? A. Yes, sir.

Q. Were you present, Mrs. Arbuckle, when your father
affixed his signature to that instrument? A. Yes, sir.

Q. Do you know who brought the instrument into your
bouse? A. That I cannot remember. I understood it was
Mr. Gavigan and Dr. Potter. ‘

Q. Were there any statements made to your father before
he affixed his signature? A. Any remarks?

Q. Yes, anything said to him? A. He just mentioned
that all the neighborhood were going into this covenant
and he would sign with them.

Q. You would say, then, that your father signed after it
had been explained that everyone was going to sign it?
A. Yes, sir. :

Q. Was anything said to your father with reference to
any particular piece of property that was not covered or
would not be covered? A. That I would not know.

Q. Do you know anything about the oeccupancy of the
houses on Cora avenne between North Market street on the
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north and Easton avenue on the south? A, Well, it is
mostly colored.

The Court: How long have you lived there, Mrs. Ar-
buckle?

The Witness: We have lived there ever since the World’s
Fair year. .

Q. (By Mr. Richardson) Was there anyone else present
when your father signed this besides yourself and the twe
men who brought the paper? A. 1 think my brother was
there. He is sitting back there.

Q. He is here in court? A. Yes, sir.

Q. Any other persons? A. No.

Q. Do you and your brother own the property now
jointly? A. Yes, sir. .

Q. Have you observed any tin cans or papers or clothes
dug up in the yard of the defendant Richardson? A. No;
T have not.

Q. Will you sign another restriction on that property,
Mrs. Arbuckle? A. No.

Mr. Richardson: That is all.

Cross-Examination, by Mr. Jones.

Q. Mrs. Arbuckle, you stated you would not sign another
restrietion agreement on the property. Why wouldn’t you?
A. Well, because colored people are all along Cora and on
St Ferdinand street and on Kennerly, on Maffit, all along
Taylor and Garfield.

Q. Well, do you know why, if you know, why your father
signed this present agreementd A. No; I wouldn’t know,

Q. You wouldn’t have any idea? A. For protection with
the other neighbors, I expect.

Q. Did he ever discuss it with you? A. No. In the last
few years of his life he wouldn’t have any more to do
with it.

Q. T mean at the time he signed the agreement. A. No.
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Q. You do not know if the fact is that he signed it be-
cause he saw the influx of colored people and wanted to
keep his place? A. Well, at that time there was none in
the neighborhood, not that long ago. 1 don’t remember
any in the neighborhood then. :

Q. In 19237 A. Not in our irumediate neighborhood,

Q. How far are you from the 4500 block of Garfield? A.
Abont two blocks. ‘

Q. Is that in your neighborhood? A. 4500, two blocks
over, (Garfield is a block south of North Market.

Q. How many colored families were in that block in
15237 A. I wouldn’t know exactly,

Q. Well, would you say as many as 50 per cent? A.
Yes, sir. :

Q. How far away is the 4500 block of Cottage avenue
from where you live?t A. That would be about three
blocks.

Q. And what percentage of colored families were in
there in 19237 A. On Cottage? o

Q. Yes. A. T would say about 50 per cent; there was
quite a few over there,

Q. And on Cora, between Kennerly and Easton, how
many colored families were there in 1923, what percent-
age, would you say? A. In 1923 T don’t think there
was any. -

Q. Now, how many colored families would you, say are
in the neighborhood of St. Ferdinand, in the 4500 block?
A, T can’t say definitely. I never get around there,

Q. Well, would you say there is more than one family?
A, On 8t. Ferdinand?

Q. Yes. A. T really wouldn’t know.

Q. When you testified the colored people were moving
in all around you, you really don’t know? A, Well, they
are. They are all over from Taylor—I couldn’t say defi-
nitely how many families.
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Q. You couldn’t definitely say there was more than one, -
could you? A. On the 4500 block?

Q. Yes. A. I wounld want to be sure. T can’f answer you.

Mr. Jones: That is all.

Redirect Examination, by Mr. Richardson.

Q. You have reference to the one sireet, St. Ferdinand?
A, Yes, sir.

Q. What would you say would be the ococupancy of Cote
Brilliante with respect to colored occupancy, I mean pre-
dominantly colored or white? A. You mean from Cora
to Taylor?

Q. Yes, the 4500 block. A. Oh, I would say 50 per cent
over there, or more.

Q. You received a subpoena to come in here? A. Yes,
gir. ‘

Mr. Richardson: That is all.

Witness excused.

WILLIAM ROSCHE,

being first duly sworn to tell the truth, the whole truth,
and nothing but the truth, testified in behalf of the defend-

“ants as follows:

Direct Examination, by Mr. Richardson,

Q. State your name. A. William Rosche.
Q. Where do you live? A, 4639 North Market.
Q. Where is your house with respect to the house occu-

. pied by the defendant Richardson? A. One door west.

The Court (Q.): You live in the same house as your
sister who just testified? A. Yes, sir.

The Court (Q.): Who else lives there besides your sister
and you? A. My son

The Court (Q.): Your wife, too? A. Yes, she is with
ug, {00,
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Q. (By Myr. Richardson) Is Mrs. Arbuckle a widow, or
does her husband reside there? A. She is a widow.

Q. There is four in the house? A. There is more than
that. My son and his wife and me and my wife and the
boy and my sister.

The Court (Q.): Your two sons is there? A. One is
married.

Q. (By Mr. Richardson) Your father’s name was Louls
Rosehe? A. Yes, gir.

Q. Do you know your father’s signature when you see
it? A, Yes, sir,

The Court: I am sure the plaintiff does not question this,

Mr. Richardson: He does not.

Q. (By Mr. Richardson) Were you present when your
father signed this instrument? A. Yes.

Q. Do you know whether any representations were made
to him at that time? A. The only representation that was
made there was it was going to be 100 per cent white.

Q. That all the people A. In that block

Q. Would sign it? A. Yes, sir.

- @. Your father signed it? A, Yes, with that mtentlen

Mr. Jones: T object to the infention.

The Court: I will sustain the objection to that word.

Q. (By Mr. Richardson) How long have you lived in
St. Louis, Mr. Rosche? A. Fifty-nine vears. )

Q. How Jong in this house? A. Since the World Fair
year.

Q. What was the situation in the immediate surroxmd—
ing neighborhood in 19227 A. Well, there was colored
families on Garfield avenue., They moved in there when
they called it Terry place. 1 guess there was ten or eleven
of them. Some were mail carriers, some were school-
teachers, and I think one was the principal of the Simmons
School on 8t. Louis avenue,

Q. Would you say the occupancy of -the 4500, the gen-
eral occupancy of the 4500, the general oceupancy of the
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4500 block of Aldine, Garfield, Cote Brilljante and North
Market would be predominantly white in 1922¢ A. Well,
now it is about 98 per cent colored, the way I figure it.

Q. What was it in 19227 A. Well, it was about 80 per
cent white.

Q. In other words, there has been a change in the past
twenty years? A. Yes, sir.

Q. Do you know where the house is on the southwest
corner of North Market and Cora? A. That is a double
flaf.

Q. Where is that located with respect to the lot owned
by defendant Richardson? A. Right across the street.

Q. And the occupancy is white or colored? A. It is
eolored now. Tt was white. | '

Q. You own your property jointly with your sister? A.
Yes, sir.

Q. Did you go to Mr. Keob’s bakery shop on Marcus
avenue and request ‘him fo institute this suit against the -
defendant Richardson? A. No.

Q. Did Mr. Koob ever come to your house and say any-
thing about it? A. Ie was at my house one day last week.
He didn’t ask anything sbout entering any suit, because
I have no jurisdiction fo enter suit, becanse my sister and
T jointly own the house and my signature wouldn’t be any
good on it.

Q. Were you asked to be a witness against the defend-
ant Richardson? A. T was asked to come down and tfell
about the covenant that was signed, and that is all.

The Court (Q.): What is your business? A. 1 am a
general contractor. ‘

The Court (Q.): Do you have a place of business at
home? A. No, just there, '

Mr. Richardson: That is all.

1
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Cross-Examination, by Mr. Jones.

Q. Did you ever attend a meeting of the Marcus Ave-
nue Improvement Association? A. One.
- . Where was it held? A. Cote Brilliante School and
church on Marcus and Labadie.

Mr. Jones: That is all.

Witness excused.

JAMES P. BUSH,

being first duly sworn to tell tie truth, the whole truth
and nothing but the truth, testified in behalf of the defend-
ants as follows:

Direct Examination, by Mr. Richardson.

(). State your name. A. James P. Bush.

Q. Where do you live? A. 4200 West Page boulevard.

Q. What is your business or occupation? A. Real estate
business,

Q. How long have you heen in the real estate business?
A. Twenty-one years.

Q. Are you a licensed broker? A. For the city and
state.

Q. Have you had any experience in the selling of prop-
erty to colored people which immediately prior to the sale
had been owned and occupied by white persons? A. Yes,
T had that experience on Enright avenue, Cook avenue,
Page boulevard, Fivans avenne and the 4500 block on Aldine
and Cote Brilliante.

Q. After selling these properties to colored persons, did
you have occasion to go back and go through the property
and look at it and see what condition it was in? A. I have,

Q. Can you state whether it was yun down or depreci-
ated or whether it had been improved?

Mr. Jones: Just a minute. I think the period of time
that elapsed should be established.
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Q. (By Mr. Richardson) At what time did you go back?
A. Well, the first——-

The Court: By that he means a few months or a year
or a few years.

A. The first experience I had, o give you some ides,
was on Enright avenue. We did considerabie finaneing on
Enright avenue in the early 20, when it was changing
from whites to colored, and having charge of the loan, 1
inspected the property frequently. I had opportunity to
observe how it was when we made the loan and at a time
subsequent to that. '

Q. (By Mr. Richardson) How long was that period?
A. Well, for a period of three years, and then i we re-
newed it for another three years and periodically we in-
spected that property. ‘.

- Q. Did a large number of people lose their homes or pay
for them? A. I would say 75 per cent of the people who
originally purchased on Enright avenue are still there.

(. Have they kept their property up? A. Yes, sir.

Q. Have they kept it up on the other streets you men-
tioned? A. It is much improved to what it was when they
took it over.

Q). Have you observed whether there has been a move-
ment of colored people west in the City of St. Louis? A.
Very much so for the last twenty years. Twenty years ago
the only streets occupied west of Grand avenue were West
Bell and a part of Cook avenue excepting in the Ville.
Now they are on Enright to Taylor; there is about half
a dozen families between Taylor and Wellston on Enright.

- Mhere weren’t any colored on Page and that is colored

from Vandeventer.to Taylor, and so is Cook from Vande-
venter to Marcus avenue, and that has happened in the
last few years.

Q. What would you say with respeet to Cora avenue
between Haston on the south and North Market on the
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north? A. Cora avenue, twenty years ago there weren’t -

any colored families on Cora avenue.

Q. What is the situation now? A. The east side of Cora
avenue from North Market to Easton is solely colored,
perbaps half a dozen white families on the west side re-
main.

Q. What is the situation on hvans in the 4600 block
between Cora and Marcus? A. On Evans there has been
quite a change in the last two years; from Taylor to Marcus
it is colored territory; I presume there might be half a
dozen white families remaining in there, but not any more
than that. That tread there has been for the last two
years.

Q. Have you had occasion to look up any property on
the west side of Marcus avenue? A. What do von mean:
in what respect?

Q. I mean to determnine whether it is covered by restrie-
tions or mot. A. Just last week I had occasion and I
found the west side of Marcus avenue, beginning with
Faston avenue up to

Mr. Jones: Wait a minute. T didn’t get that. What is
he testifying about, the existence of some restrictions?

My. Richardson: Yes, or no restrictions.

Mr. Jones: Well

The Court: In view of vour objection to any matter that
might be in the Recorder’s office, don’t you think that is
an improper way to prove that? I think probably we
better have another question.

Q. (By Mr. Richardson) Would you say there has heen
a change from white to colored, generally speaking, in the
4500 block of Aldine, Cote Brilliante, Garfield and North
Market in the last twenty vears? A. Considerable change,
particularly Aldine, Cote Brilliante and North Market;
twenty years ago—I presume Garfield in the 4500 block
was perhaps fifty-fifty, and the rest of the streets, Aldine,
Cote Brilliante and North Market, remain white; but in
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recent years, these last three or four years, there has been
quite a turnover there; the complexion of Aldine and Cote
Brilliante particularly. North Market in the last three
years, I presume, now, is about 25 per cent colored.

Q. You mentioned your experience in the neighborhoods
which have been turned over to colored people. Would you
say that generally the colored people do not depreciate
property? A. I would take actual experience on Enright
avenue and all the streets occupied by colored. Before the
colored moved on the street there was no market for the

‘property and there was no value, and since then the value
has inereased from 25 to 50 per cent to sometimes 100 per

cent. That is what exists today. Page boulevard, before
1937 they had not sold a half a dozen per year. There
was 1o market value for it. Half of it was unrented, and
it has all been sold in the last four years. If is all oceu-
pied and there has not been a for rent sign there except
in one case in the last six months. That stayed there just
three days.

Q. Do you know where the property is located in thu,
restriction area, 4635 North Market? A. Yes.

Q. In that distriet would you say that if colored people
were—would you say that the presence of colored people
there would increase the property values? A. Absolutely.

Mr. Richardson: That is all

Cross-Examination, by Mr. Jones.

Q. I take it that you feel that the presence of colored
people in that block is a benefit to the block? A. Well, T
don’t feel that way. I know, as far as value is eoncerned,
T know it is a benefit if they are selling and renting; vou
get more rent and a better price for the property when
colored people move in. That has been my experience in
twenty—one years on Cook avenue, Enright, Evans, Page
and all those streets.
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Q. Would that same thing be true of any block? ATt
will be true until the housing situation is relieved.

Q. That would be true of any block in the city? A. Any
block in the city, yes. '

Q. You are championing, acting as a champion for such
a result, are you not?

Mr. Garner: I object to that.

Mr. Jones: This is cross-examination to show the atti-
tude of the witness.

The (Jourt: Objection overruled.

A. T am championing extending negroes in tervitory
adjoining where they are. I think it is the best thing for
the negro, the best thing for the city, and the best thing
for real estate values. I do not advocate and champion
negroes moving away out; while they have a perfect right
to do so, I do not champion it and have not been a party
o it and will net, but interterritory adjoining where
negroes are logically in, my attitude is to let the negroes
move in there; it enhances the value, relieves the housing
siteation and benefits the city.

Q. (By Mr. Jones) As a matter of fact, you have made
a statement, have you not, that you are going to put a
negro in every block? A. I never made any such state-
ment,

Q. Never made any such statement? A. No. I did
make & statement in blocks adjoining where negroes were
in, particularly blocks adjoining where negroes wanted
to sell, or if anyone wanted to sel— .

(). Did you make a statement that you intended to run
the colored people all the way to Kingshighway? A. Yes,
1 did that, and that is my program. T think in the next
five years negroes will be at Kingshighway.

Q. And that is without regard to any contract which
might be made; you are not interested in that at all? A. 1

am interested in bettering the situation for the negro =

housing.
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Q. Regardless of the price or inconvenience to others?
A. If you want to take it that way. I am not advocating
and have not been a party to the gemeral extension or
expansion of negroes into white neighborhoods beyond
where they are; as I told members of the Fixchange in
1937, when Page avenue was taken over, 1 told Mr. Lang
when Page was taken over or Hvans from Vandeventer to
Taylor, then I would go west of Taylor. When it is taken
from Marcus avenue, then I will go west to Marcus, but 1
won’t go out west or up north or away down south. I told
Mr. Lang that in 1927 or 1937 when they went on Page
avenue. I told your Mr. Lang that.

Q. He is not my Mr. Lang. A. He is executive secretary
of the Exchange,

Q. As a matter of fact, when you get hold of these prop-
erty owners in areas covered by restriction agreements
you tell them the agreements are no good, don’t you? A.
No, T haven’t made any such statement.

(). You baven’t made any such statement? A. No, T
haven't made any such statement.

Q. Do you tell them they are not bound by the restric-
tion agreement? A. No. Furthermore, I have not sold any
property to negroes unless I was told about the restriction,
when they expires. 1 have my own private conviction as
to the restriction, but am no authority as'to whether or
not they are binding.

Q.‘ You made no comment to any of the sellers with
respect to the restriction agreements? A. No, only to tell
them the restrietion expired at a certain time, and so far
as T am concerned, I don’t care about them. If people
want to buy knowing there is restrictions on there that is

" their business.

Q. Have you sold any property in the 4500 block of
Cote Brilliante? A. Cote Brilliante? I think T had a trans-
action over there; it has been years ago, nothing recently.
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Q. How long ago would you say? A, Oh, T would say in
the *twenties.

Q. What? A. If my memory serves me right, it must
have been around about 1929, 1927 to 1929. T am not just
clear on that.

Q. Do you know whether that was restricted at the time
you made the sale? A. Yes, I knew there were restrictions
in the 4500 block of Cote Brilliante. '

Q. Do you know how long they had to go al the time
you made the sale? A. It has been a good while ago. The
restrictions were put on there in the early ’twenties, T
know; 1 don’t recall what the facts were in the case.

Mr, Jones: That is all.

The Court: Where is your real estate office?

The Witness: 3200 West Page.

The Court: In other words, right where you live?

The Winess: Yes, '

The Court: Did you make any of the sales of these
properties in the 4600 block on North Market either to Dr.
Payne or Mr, Bryant or Mr. Richardson or Mr. Henderson?
" The Witness: No. ‘

The Court; You didn’t make any of thoset

The Witness: No.

The Court: All right.

Redirect Examination, by Mr. Richardson.

Q. In districts, so-called restricted distriets, in which

you have sold property, were those restrictions any good?
Mr. Jones: I object {o that. 4
The Court: Sustained. That calls for a legal conclusion.
Mr. Richardson: I would like to have the files in the

case of Wapell v. Weiss brought up, in the Cote Brilliante

property; I think it will show the resiriction is no good.
The Court: You cannot show it through this witness.
Mr. Richardson: I mean if you want that evidence.
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The Court: I doubt that it would be material. It is
wholly collateral, and T do not think we could try that
other case now.

Mr. Richardson: I thought that you would take judicial
cognizance of it.- He intimated that he violated a valid
restrietion.

The Court: There is a difference between a restriction
one year and some years later. We will not try that other
case.
~ Mr. Richardson: That is all. .

Mr. Garner: Mark this as ‘“Defendants’ Exhibit 2.7 -
The defendants offer in evidence Exhibit 2, purporting to
be a certified copy of the charter of the Real Fstate Ex-
change, the St. Louis Real Kstate Hxchange.

The Court: All right.

Mr. Jones: T object to it on the ground that the Real
Kstate Exchange is not a party to the procedure, on the
fufther ground that the sole capacity under which the
trustees in this agreement act are as individuals who hap-
pen to have the title president, secretary and treasurer of
the Real Estate Exchange.

The Court: I doubt very much if it is of very much rele-
vaney, but in order that the defendants may put in such
evidence as will bear on their pleaded defense, I will over-
rule the objection.

Mr.. Jones: There has been no ruling on the introduction
of Exhibit A, has there?

The Court: Yes.

Mr. Jones: Is it in subject to objection?

The Court: It is in without the Court feeling bound in
any way in a later decision of the case to rule adversely.
The objections that were presented, Mr. Garner felt if
T did not rule that there would not be a proper record,
and so without prejudice and without binding myself to
take the same view on the whole case, but really in order
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to permit the or derly trial of the matter, it was received
in evidence.

Mr. Garner: The defendants rest.

This was all the evidence defendants offered to sustain
the issues in their behalf,

Mr. Jones: Thie only rebuttal testimony we will have is
a8 to the testimony of Pritchard, Rosehe and Arbuekle
The Court; All rlght, put it on.

PLAINTIFFS' REBUTTAL.

WILLIAM J. GAVIGAN,

having been previously duly sworn, was recalled and
further testified, in rebutial, on the part of the plaintiffs
as follows:

Direct Examination, by Mr. Jones.

Q. What is your name? A. William J. Gavigan.

Q. You have previously been sworn and testified? A.
Yes, sir.

Q. Were you in court when Dora Pritchard and Mrs.
Arbuckle and the Rosches testified? A. Yes, sir.

Q. Did you hear them testify that at the time that the
instrument was presented to them or te other people in
their presence, a statement was made that 100 per cent
of the people in the block would sign it? Did you hear
them make that statement? A. I did.

Q. Did you present the instrument to the various people,
including Mrs. Pritchard and Mr. Rosche, who is the father
of Mrs. Arbuckle and Mr. Rosche? A. I did, sir.

Q. Was any statement made by you or anyone with
you that 100 per cent of the people in the block would
sign the instrument? A. At no time did I make any such
statement.
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Q. Did anyone with you make any such statement? A.
There seems to be a concerted thought that someone ac-
companied me. The truth is that they themselves, Potter
and Mrs. Pritchard and Miss Pritchard, the one that testi-
fied here, accompanied herself and Dr. Pritchard to ac-
quaint other neighbors about the subject matter

Mr, Garner: The answer is not responsive. He is going
into another explanation.

Mr. Jones: That is correct.

The Court: All right. The answer should be whether
the statement was made by you or by anyone with you.
A. 1 say positively no.

Q. (By Mr. Jones) Mrs. Pritchard said she did not in
any way assist in the circulation of the instrument. Will
you tell the Court what you know, if anything, about any
activities that she had?

Mr. Garner: It is hmmaterial if she did. His duty is to
rebut on something that is material, and whether she cir-
culated any petition is immaterial.

The Court: That is sustained.

Mr. Jones: KEven as to her credibility!?

The Court: Well, it is an immaterial point. This may
be more material, Mrs. Arbuckle said Dr. Potter was with
you when her father’s signature was obtained.

Q. (By Mr. Jones) At the fime was he with you or not?
A. He was not, your Honor

The Court: All right.

Oross-Examination, by Mr. Richardson.

Q. Didn’t you testify on previous occasions that Mr. Pot-
ter was the one that aceompanied vou on a numbor of
occasions, Mr, Pofter sometimes and another individual
some other time? A. Did T festify to that?

Q. Yes. A. No; not to my knowledge. T will say this,
there is confusion on the subject matter——-
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Q. I just asked you the question and you have answered
it. That will be all,

‘Witness excused.

At this point further proceedings were continued by the
Court until March 12, 1942, at which time the same par-
ties being present by their counsel, further proceedings
were had as follows:

JOSEPH G. HAEGELE,

being first duly sworn, testified in rebuttal on the part of
the plaintiffs as follows:

Direct Examination, by Mr. Jones.

Q. State your name. A. Joseph G. Haegele.

Q. Where do you live? A. 4537 North Market.

Q. Do you own any other property in that block? A. Yes.

Q. Where is that property located? A. 4663 and 5 and
9, and 2402 Marcus.

Q. What is the western boundary of that property? A.
Mareus avenue, right on Mareus.

Q. Then if runs to Marcus? A. East to Marcus.

The Court: In other words, it is the northeast corner of
North Market and Mareus?

The Court: You mentioned 46372

The Witness: 4537.

The Court: That is not in that block?
- The Witness: No.

The Court: Yon own in the bloek east of Marcus 4663-65
and 691

The Witness: Yes.

The Court: Is there a 67¢

The Witness; No.

Q. (By Mr. Jones) In 1923, Mr, Haegele, who owned that
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property that you have just described? A. Mr. E. G. Haft-
ner and myself.

Mr. Garner: Just a minute.

Mr, Jones: All right; that’s a conclusion.

Mr. Garner: He is here for rebuttal only.

The Court: Yes; T will sustain the objection.

To which ruling of the Court plaintiffs, by their
counsel, then and there duly excepted and still con-
tinue to except.

Q. (By Mr. Jones) Now, Mr. Haegele, in 1923, at the
time a petition was being circulated to restriet the area
bounded by Marcus on the west and North Market on the
north and Cora and Wagoner place on the south, and on
the east, rather, Easton avenue on the south, did you have
any interest in any property located in the area which I
have just described?

Mr. Garner: What is that rebutting?

Mr. Jones: T am laying the foundation for the solicitation
to show that in so far as this witness is capable of estab-
lishing, there was no mention made of 100 per cent signa-
tures.

Mr. Garner: He would have to lay the foundation by
those two witnesses that testified to that. Just two wit-
nesses testified to that.

The Court: Objection sustained.

Q (By Mr. Jones) I will ask you, Mr. Haegele, if you

. know whose property abuts you on the east, your property

on Marcus? A. At this time?

Q. Yes.

Mr. Garner: I object to that, because it is immaterial
who owns it now unless he is going to rebut something
that was testified to.

The Court: It cannot be harmful. Who is east of you,
who is east of 4663 North Market now?
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The Witness: A party by the name of Miller, that is, the
east end of my property, is that right?

The Court: Adjoining yours, who has it?

The Witness: Well, I don’t know; that was sold thhm
the last year; I don’t know the party’s name now.

Q. (By Mr. Jones) Do you know whether he is white
or colored? A. Colored.

Q. Would Dr. Payne sound like the name? A. That’s
the name I heard. I don’t know the gentleman.

Q. Now, you realize, do you not, this restriction agree-
ment, by ifs terms, runs out in December, 19427 A. That
is right,

Q. I want to ask you, Mr. Haegele Whether you are
desirous of having your property continued to be re-
stricted?

Mr. Garner: Just a minute. Is that rebuttal of anything
that came out?

The Court: You put the question to the Court. The
Court is not supposed to answer it.

Mr. Garner: Well, I object to it on the ground that it
is not rebuttal to any material evidence which was brought
ouf on our side of the case.

The Court: Well, you asked about intentions on your
side of the case.

Mr. Garner: Of that particular property? He ecannot
rebut everything he wants, but what she said about it.

The Court: This is an answer to an allegation of the
answer. The objection 1% overruled.

{Question read.)
A. Yes, that is right, I am,
Mr. Jones: That is all.
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Cross-Exsmination, by Mr. Richardson.

Q. What did you say yvour name is? A. Haegele.

Q. You say you are the record owner. How long bhave
you been the record owner of the property, since what
date? A. Well, T can’t give you the exact date,

The Court: Well, what vear, he means, He does not
mean the exact date,

A. About 1920 or 1422, -

The Court (Q.) -Did you sign the agreement, the re-
strietion agreement? A. No.

Q. (By Mr. Richardson) You did sign it? A. No, sir;
Idid not.

Q. You mean you never—you owned the property at the
time the agreement was drawn up? A. Yes, sir.

Q. But you did not sign the agreement? A. The prop-

~erty was between Mr. Haffner and myself; it was owned

between the two of us, a brother-in-law of mine.
The Court: I understand he is the only one of the two
that signed it.

The Witness: Mr. Haffner.

Q. (By Mr. Richardson) You owned it by joint tenancy?
A. That’s right.

The Court: Do you at this time own only a half interest
or all of it?

The Witness: All of it.
" The Court: When did yeu acquire Mr. Haffner’s part?

The Witness: Half; oh, T would say about eight years
ago. .

The Court: By purchase or inheritance, or how?

The Witness: By purchase.

The Court: Go ahead.

"Q. (By Mr. Richardson) Yon stated you are desirous of
having your property restricted or having the restrictions
renewed on your property at the time it runs ount, is that
correct? A. Yes, sir.
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Q. You desire that even though there are colored people
who continue to live next door to you? A. What is that?

Q. You desire to do that notwithstanding there are col-
ored people mext door to you or next door to the property
owned by you? A. I don’t quite understand you.

The Court: He wants to know whether you are desirous
of having the restriction continue in force after December
of this year even though there are colered occupants in
the property just next to yours?

A. Well, I—the idea would be that if it were continued
like in the past there wouldn’t be any there.

The Court: Maybe you know and maybe you don’t know
but the property that Dr. Payne ocenpies was never cov-
ered by this restriction.

The Witness: Well, T see. I didn’t know that.

The Court: It is not involved in this or any similar suit,
and that is why counsel put the question to you even if
Dr. Payne or any other colored oceupant continues to oc-
cupy that property would vou still want the restrietion in
foree?

The Witness: That’s right, I would.

Redirect Examination, by Mr. Jones.

Q. Were you related to Mr. Haffner? A. Brother-in-law.

Q. T will ask you whether you authorized him to sign
this paper for you? A. Yes, sir.

Mr. Garner: T object to that, because it is self-serving.

The Court: I will sustain it, because a verbal authoriza-
tion to sign a conveyance of a right or a covenant, in this
instance, would not be effective.

Q. (By Mr. Jones) All right, did Mr, Haffner sign that
ingtrument?

Mr. Garner: Just a minute. I move to strike that out.

The Court: Sustained; the objection will be sustained.
It is immaterial whether he knew if or not. ‘
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Q. (By Mr. Jones) I will ask you if you are familiar
with Mr. Haffner’s signature? A. Oh, yes.

Q. I will hand you Plaintiff’s Exhibit A and ask you if
you can identify on signature line 13 thereof, on page 2,
in the right-hand column, the signature? A. Yes.

Q. That is the signature? A. Yes, sir.

The Court (Q.): You recognize that as the signature of

~ your brother-in-law, Mr. Haffner? A. Yes.

Mr. Garner: We move to strike that out for the reason
it is mot in rebuttal of anything. Mr. Haffner did not
deny he signed it.

The Court: I will overrale the objection. It is a proper
matter to establish at any time whether his signature is
genuine. :

Witness excused.

FRED W. SCHEWE,

being first duly sworn to tell the truth, the whole truth
and nothing but the truth, testified in behalf of the plain-
tiffs in rebuttal as follows:

Direct BExomination, by Mr. Jones.

Q. State your name. A. Fred W. Schewe.

Q. Where do you live? A. 4882 San Francisco.

Q. What  is your business or occupation? A, 1 am
examiner for the Title Insurance Corporation.-

(). How long have you been engaged in ity A. About
eighteen years as examiner; twenty-six years in the
business.

Q. Now, I will band you Plaintiffs’ Exhibit' A and ask
you if you have had occasion to examine that document?
A. Yes, T did. '

Q. I will ask you if you made an examination of the

"{itles to the various properties described in that instru-

ment?
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Mr. Garner: Just a minute. We want it confined to yes
or Nno.

The Court: Yes, you can answer yes or 1o.

The Witness: T did.

Q. (By Mr. Jones) Now, I will ask you what examina-
tion you made and how you conducted your examination?
A. T just checked the records in our office.

Q. Now are those records exact duplicates of the books
in the Recorder of Deeds’ office in the City of St{. Louis?
A. They are.

Mr. Garner: Just a minute. May T ask a question? (Q.):
What do you mean by duplicates? A. Well, these—as a
deed comes in the Recorder’s office, we have a girl faking
it off and it comes to our office and we enter it in the books
against the particular property.

Mr. Garner: Then T-move to strike the answer, when
he uses the word duplicate. That is not a duplicate.

The Court: All vight, T will sustain that motion.

To which ruling of the Court plaintiffs, by counsel,
then and there duly excepted and still continue to
except.

Q. (By Mr. Jones) You mean it is a copy? A. Yes, these
are copies.

Mhe Court: You try to keep at your office a second set
of records?

The Witness: Well, we have a record of everything,
that is, the property and the names and so on, of the rec-
ords in the Qity Hall, but we do not set out like a deed
of trust, would not show the amount or anything like that,
but it wonld contain the parties to the instrument, also
the property.

Q. (By Mr. Jones) Did you check those records with
the names of the persons appearing on page 1 of that in-
strument?

Mr. Garner: Yes or no.

A, Yes.
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Q. (By Mr. Jones) Now, according to the check whieh
you made, did those records disclose that the parties that
executed, or rather, whose names appear on page 1 of that
instrument were in 1923 the owners of record of the vari-
ous properties deseribed and appearing opposite the names
of such persons?. '

Mr. Garner: We objeet to that, now, to the answer, for
the reason there is no showing made as to the whereabouts
of the original document or the original records, and the
records themselves are the best evidence.

The Court: Is that the sole ground of vour objection?

Mr. Garner: No, that is just one ground.

The Court; Well, state all of them.

Mr. Garner: The next is that the witness now is trying
to give secondary evidence as to what the record shows
kept-in the Recorder’s office, without showing that the
records are not available. He is also testifying as to what
the records showed that he himself has not seen, and it is
hearsay. It is not the best evidence. There is no showing
that the best evidence is not available.

Mr. Jones: I thought there was an agreement on this?

Mr. Garner: No, there was no agreement,

The Court: T think that question is too inclusive. I think
that fries fo sum up the whole case in one answer and I
think you ought to take it up in more detail. T do not
think there ought to be one general blank answer, so I will
sustain the objection on that ground. T fook the position
the other day that somewhat for donvenience we would not
adhere strietly to the necessity of bringing all of the ree-
ords of the Recorder’s office over here and prove from
those books perhaps to the total of a few hundred exhibits
what the status of the ownership was in 1922 or ’23, but
I said we would be content with having a recognized title
examiner make an inquiry and report or testify as to what
he found, but I did not mean by that that one blank
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answer would cover it, but T think we have to take up the
various parcels.

Mr. Richardson: Did you mean also that the examination
could be made from private records of a private organ-
ization or did you mean thai the individual would have
to go to the Recorder’s office? :

The Court: T had not expeeted that he would not go to
the Recorder’s office, but I do not know that that is so
material and while it is not altogether regular and I do

not say I would proceed this way in every case, I think 1 -

will permit this testimony on the basis of his examination
for whatever value it has.

Mr. Garner: Your Honor, we would object further on
the ground that the matters to which the witness is testi-
fying, according to his statement were matters that he
took from records made in his office and alleged to have
been copied down from what some records in the Re-
corder of Deeds’ office shows.

The Court: There is no doubt that is a bad feature of it.
I had not thought that the examination was going to be
handled—copies of that sort privately made, but ail we
would accomplish would be restating it and baving the
same thing done again, and come back another day.

Mr. Garner: Of course, your Honor undersiands, this is
our day in court and we bave to make up our record.

The Court: I think, Mr. Jones, you made a mistake in
trying a short-cut, T do not know that the record would
be so good on this basis. 1 mean, of course, if called into
question later.

Mr. Jones: On that queat;on your Honor I adopted the
position originally that the instrument spe&ks for itself
and that the point of requiring all of this additional proof
is one that would justify the introduction of evidence that
was reasonably certain fo be aceurate, because of the
record and reputation of the company to whom the exami-
nation was made. I would say if it were made by some
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little independent examiner of no standing in the busi-
ness, that it would be quite a-serious defect. T do not
mean to say that the Appellate Court would take judicial
notice of the 100 per cent of a large title company, but I
feel under the circumstances, the records contained in the
books of the Title Imsurance Corporation of 8t. Louis
would be just as accurate as photostatic copies of all the
records in the Recorder’s office.

The Court: Well, I don’t know whether you have any
judieial support for that, but regardless of our private
feelings about the company, I think we have to be con-
cerned with whether there is judicial support for it. Don’t
you think you would be in a better situation if the inguiry
was made at the Recorder’s office?

Mr. Jones: You mean for the witness to inspeet all of
the books over there and then testify as to what he found?

The Court: Yes, Mr. Garner will still have——

Mr. Garner: I won’t agree to it, of course.

The Court: T am not asking you to agree fo it. You will
still have your objection that the books themselves will
have to come over, but on that objection I do not think
the Appellate Court will agree with you, because it would
be a needless burden. Very often you have had experts
who go over a set of papers and books and summarize

Mr. Garner: That is when they give expert opinion.

The Court: Not always; auditors sometimes look over
complicated books and they do not give opinions, they tell
what they show. So, on that fact, T do not think you
would be on such strong grounds, but I am willing to ae-
cept that whether it is by agreement or not. However,
Mr. Jones, on this point, T think you tried to shorten your
work in a way that might likely prove troublesome later.

Mr. Jones: I am going to ask the Court to continue this
case for the plaintiffs until some day next week which

would be convenient to the Court and counsel for de-
fendants.
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JOSEPH G. HAEGELE,

having been previously duly sworn, was recalled and testi-
fied further in rebuttal on behalf of plaintiffs, as follows:

Direct Examination, by Mr. Jones.

Q. Now, Mr. Haegele, you were sworn before in this
case and testified, and I believe you testified you did not
sign this instrument

The Court: Direct his attention to whatever line it is.

Q. (By Mr. Jones) I hand you Plaintiff’s Exhibit A,
and call your attention to the signature on line 10, on the
left-hand side of page 3, and ask vou whose signature
appears there? A. That’s if.

Q. Is that your signature? A. Yes,

Q. J. Haegele? A. Yes, sir.

Q. When you testified previously that you had not
signed the instrument veu were mistaken? A. That’s
right.

Mr. Garner: That is objectionable and should be stncken
because it is not proper rebuttal. He is making up his
case in chief now.

The Court: No, this is something that came up later.

Mr. Garner: He is trying to correet what he said a little
while ago.

Mr. Richardson: He denied it once.

The Court: He said he had not signed, and probably
he was relying on memory. Now his attention is called to
a particular line on a particular page and he says it is
his signature. You may cross-examine him.

Mr. Garner: We say that is not proper rebuttal. He
ghould have proved it on his direct examination.

The Court: No. The matter that he is just now correct--

ing came up in your cross-examination a short while ago.
Are there any further guestions?
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Cross-Examination, by Mr. Richardson.

Q. From whom did you buy the property, Mr. Haegele?
A. That was bought from--I don’t remember the name off-
hand. '

The Court: You mean before—are you referring to the
time when Mr. Haegele and Mr. Haffner each bought a
half?

Mr. Richardson: Yes.

The Court (Q.): You don’t remember, you say? A. No,
I don’t recall; I know the name, but I just can’t mention
it now, '

Q. Do you know where the person lives? A. I don't
know where he lives now.

Q. Did you know then? A. Oh, yes. :

Q. Where was it? A, He lived on Hammett place.

Mr. Richardson: That is all.

‘Witness excused.

(At this point the further proceedings‘ in said cause
were continued until Thursday, March 19, 1942, at the
hour of 10 o’clock a. m.)

And thereafter, to wit, on the 19th day of March, 1942,
and at the February Term of said court, further proceed-
ings were had in said eause as follows:

. CHARLES PUFF,

a deputy clerk in the Assessor’s office of the City of St.
Louis, testified thai he has been employed in the office of
the Assessor for seven months, but had previously been
connected with that same office for a per}od of fonrteen
yvears,

He further testified that a tissue plat 1dent1ﬁed as Plain-
tiffs’ Hixhibit AA shows the 1923 owners of property in
eity block 4472; that Plaintiffs’ Exhibit BB contains the
same information with reference to owners in city block
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4473; that Plaintiffs’ Exhibit CC contains the names of
owners in ¢ity block 4474; that Plaintiffs’ Exhibit DD con-
taing the names of owners of -city block 4475; Plaintiffs’
Exhibit EE has the same information with reference fto
city block 4476; that Plaintiffs’ Kxhibits FF to JJ, inclu-
give, are, respectively, names of property owners in city
blocks 4472, 4473, 4474, 4475 and 4476, for the years 1920-
1922 that Plaintiffs’ Kxhibit KK containg the owners for
city block 5638 for 1923 to 1925, and consists of two pages;
that Plaintiffs’ Exhibit LI contains similar information
with reference to city block 5638 for the years 1920 to
1922, and also consists of two pages. Testimony by the
witness and examination of the records offered, showed
that the only lot not signed for in block 5638 is owned
by Allen Wilson; that some transfers were made before
recordation of Plaintiff’s Txhibit A; that Plaintiff’s Ex-
hibits AA and FF, being record of property owners in
block 4472 for 1923 and property owners in block 4472 for
1920 to 1922, respectively, show that James D. Fitzgibben
owned one ot in said block not signed for, and now occu-
pied by owner Payne; that Plaintiff’s Exhibits EE and
JJ, being records of property owners in bloek 4476 for
- 1923 and property owners in block 4476 for 1920 to 1922,
respectively, show no exceptions but that of a lot on the
north side of REaston avenue, 87 feet, six inehes west of
west side of Wagoner place, of which property the Ivory
Realty Company was owner, which property was conveyed
to Samuel Goldstein and wife in 1923 by Joseph Zerega
and wife,

After said exhibits were received in evidence, defend-
ants’ counsel, Mr. Richardson, pointed out to the Court
the following facts: That Ida Pesault had not signed Ex-
hibit A, although the plats showed that she owned the
third lot north of Allen Wilson’s lot; that one MeKee
owned some lots (to whieh plaintiffs’ counsel replied that
McKee had previously died); that the Garischs, who had
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signed Exbhibit A, had not acknowledged same; that three
remaindermen who had interests in two lots had not signed
Exhibit A, i. ¢, that no remainderman had signed for lot
N in block 4476, nor lot I in block 4474; that as to lot B
in block 4474, the Wachmans who signed Exhibit A did
not get title until later; and that the proper name of Mrs.
Wachman was Agnes, according to the plat, rather than
Clara.

JOHN O’'MALLEY,

being first duly sworn on behalf of the plaintiffs, testified
as follows:
Direct Examination, by Mr. Jones.

(). State your name, please. A. John O’Malley.

Q. What is your occupation, Mr. O'Malley? A, Clerk,
Recorder of Deeds office, St. Louis, Missouri.

Q. As such, do you have in your charge the records of
the Recorder’s office? ~A. Yes,

Q. You have been subpoenaed here today to produce in
court the records of sald office, have you, and now have
them with you? A. Yes, sir.

Q. And those are the records on the table theve that you
have brought in? A. Yes, sir.

Mr. Jones: Now, this will be Plaintiff’s Exhibit MM.

The Court: What page do you have before you?

The Witness: Page 321

Q. Now, it appears that you have before you and have
produced here in court general record book 3848 of the
Recorder’s office, which you brought in this morning?
A. Yes, .

The Court (Q.): What is the name of the book? A. Gen-
eral Record Book.

The Court (Q.): It contains copies of deeds and convey-
ances? A. Yes. ‘ '

The Court: You say it is on page 1211
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Mr. Jones: 121. T desire to offer in evidence page 121
of Record Book 3848, a deed, by the terms of which Emil
G. Schnurr and Margaret K. Schnurr, his wife, deed the
property deseribed to George A. Wackman, and Agnes
Wackman, his wife, said property being deseribed as a
lot K, block 4 of Wagoner place, city block 4474, fo wit,
the eastern B0 feet of lot E.

The Court: What is the date?

Mr. Jones: The deed is dated April 24th.

The Court (Q.): What is the date of the acknowledg-
ment? A. April 28, 1923

Mr. Jones: It was recorded on May 7, 1923. That is
Plaintiffs’ Exhibit MM.

(. Now, these are records also of vyour office? "A.
Yes, sir.

The Court (Q.): What book is that? A. Book 4689,

The Court: What is the page?

Mr. Jones: 114.

Mr. Jones: This contains the deed from Wackman to
Coffman.

The Court: To Coffman.

€. What is the page? A. 114. ,

Q. Of General Record Book 4689, identified by the wit-
ness.

Mr. Jones: We offer the deed made on the 27th of July,
1927, by and between George W, Wackman and Agnes, his
wife, to R. N. Coffman, whereby Wackmans conveyed the
same property mentioned before, subject to: restrictions
and condifions now of record; the deed being acknowi-’
edged on July 27, 1927, and recorded Axignst 1, 1927, book
4689, page 114. This is Fxhibit NN.

Q. Now, I'll hand youn another book. What is that? A.
Book 3814, :

Q. Look at page 124,

The Court: What do you want to offer?
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Mr. Jones: This deed from Theresa Vogt to Jake ‘Why-
man, dated March 12, 1923, conveying the south 130 feet,
6 inches of the west 45 feet of lot A in block 5 of Wagoner
place, city block 4473.

The Court: T think in offering these you might indicate
the date of acknowledgment and recording. Did you say
it was March 12th?

Mr. Jones: It was acknowledged March 12th and re-
corded March 13, 1923, subject to restrictions, reservations
and conditions, if any. '

Q. Now, turn to book 3821, page 199, T offer page 199,
wherein the same property last deseribed is conveyed
under date of April 2, 1923, by Jake Whyman to Ltta
Marcus, acknowledged April 2, 1923, and recorded April
4, 1923, which deed is made subject to restrictions, reser-
vations and eonditions, if any.

Mr. Jones: Now, book 3827,

The Court: What page?

Mr. Jones: 340. I offer from page 340 of the volume,
hook 8827, a deed dated July 1, 1923

The Witness: 3lst.

Mr. Jones: July 31, 1923, wherein Etta Marcus conveys
the prbperty last described to Joseph Bassin and Minnie,
his wife, which deed also contains the provision that it is
made subject to restrictions now of record.

The Court: What is the date?

Mr. Jones: Made the 31st of July, 1923, acknowledged
the same day, and recorded Augnst 1, 1923,

The Court: What is the next one?

Mr. Jones: Book 4022.

The Court: At page 100.

Mr. Jones: Page 100. T offer page 100 of this book, 4022,
containing deed dated the 14th of March, 1924, wherein
P. Stein and Rosa, his wife, who appear on the Assessor’s
beooks as the grantee of Joseph Arnold, convey to William
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E. and Louise Beckman, title to a lot in ecity block 5638
of the City of St. Louis, having a front of 30 feet, six
inches, on the east line of Wagoner place, by a depth east-
wardly of 117 feet, 3 inches, more or less, to an alley,
known as 1518 Wagoner place, subject to conditions and
restrictions contained in deed recorded in book 1001, page
981, also in book 3841, page 386.

The Court: That is Plaintiffs’ Exhibit A.

Mr. Jones: Yes. That is acknowledged March 14, 1924,
and recorded March 14, 1924, I now offer from book 3863,
page 190, a deed executed May 15, 1923, by Victor R. Dray
and Jessie Myers Dray, his wife, to Aungusta Halwe,
whereby they convey the property in city block 5638,
fronting 34 feet on the east line of Wagoner place, by a
depth of 117 feet more or less to an alley, said deed being
acknowledged on the 15th day of May, 1923, and recorded
May 18, 1923.

At this point a recess of five minutes was declared, after
which time the same parties being present by counsel, fur-
ther proceedings were had as follows:

Mr. Jones (Q.}): What is the next book you have? A.
3855,

Q. Look at page 243 of that book.

Mr. Jones: I offer from page 243 of this volume 3855, a

deed dated May 28, 1923, whereby Elizabeth Renz conveys
to Annie Wigge, and Frank, her husband, a lot in city
block 5638 of the City of 8t. Louis, having a front: of 30
feet on the east line of Wagoner place, known as 1714
Wagoner place, acknowledged on the 28th of May, 1928,
and recorded on May 28, 1923.

Q. What is the next volume? A. 3802,

Q. Turn to page 51. A. Here is 51.

Mr. Jones: I offer page 51 of book 8892, being a deed
dated June 5, 1923, wherein Joseph Zerega and Catherine,
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his wife, convey to Samuel Goldstein and Anna Goldstein,
his wife, property known as lots T and J, and the eastern
7 feet, 6 inches of lot K, and the western 2 feet, six inches
of lot H, having a front of 60 feet on the north line of
Faston avenue, acknowledged on June 5, 1923, and re-
corded June 7, 1923.

Q. What is the next book, 49694 A. Book 4969.

Mr. Jones: Turn to page 260. From page 260 of this
volume 4969, I offer a deed 8ated May 9, 1929, wherein
Qam Goldstein and Anna, his wife, convey to Mamie
O'Toole, the property last deseribed. The deed contains
the provision that the property is conveyed subject to the
conditions and restrictions imposed by agreement, recorded
in hook 3841, page 387.

The Court: What is the date?

Mr. Jones: Acknowledged May 9th and recorded May 9,
1929. Now the next book, Mr. O’Malley?

A. Book 3876.

Q. Turn to page 302. .

Mr. Jones: From page 302 of this volnme, I offer a deed
dated June 15, 1923, wherein Alice Fowler conveys to
John R. Sheehan and Annie Sheehan, his wife, property
known as lot G, in block 3 of Wagoner place, and eity
block 4475, City of St. Louis, having a front of 40 feet on
the south line of Cote Brilliante avenue, by a depth south-
wardly of 139 feet, six inches, acknowledged June 16, 1923,
recorded June 20, 1923. '

(). Turn to page 488. This is the same book, book 3876.
A, Here it'is. - ‘

Mr. Jones: T offer from the same book, at page 488, a
deed dated August 27, 1923, by John H. Kelsey, wherein
he conveys to Joseph Stirmlinger, and Effie, his wife, prop-
erty described as lot M, block 2 of Wagoner place, eity
bloek 4476 of the City of St. Louis, having a front of 55
feet on the south line of Lucky street, by a depth south-
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wardly of 131 feet more or less to an alley. This was
acknowledged on August 27, 1923, recorded August 27,
1993, It is subject to all existing restrictions now of
record.

Q. Now turn to book 3851, page 452, Mr. O’Malley.

Thank you.

Mr. Jones: From page 452 of this volume, being a deed
dated July 3, 1923, wherein Ethel C. Frielingsdorf and
Hugo A. Frielingsdorf convey to Rose King, property
known as lot 2 in bock 5638 of the City of St. Louis, front-
ing 26 feet, 8 inches, on the east line of Wagoner place, by
a depth eastwardly of 117 feet more or less to an alley
15 feet wide. (Examination of this deed at the Recorder’s
office reveals it contains the following provision: *‘subject
to conditions and restrictions of record; also subject to
restrictions econtained in a certain agreement execufed by
the grantors therein and other owners of lots fronting on
and in Wagoner place, which agreement may not yet be
recorded.”’)

Mr. Jones: I also offer frem page 354 of the same vol-
ume, book 3851, deed wherein Rose King, under date of

July 30, 1923, conveys to John Ruhlman and Ann Ruhl-

man, the property last described, which conveyance states

that it is subject to conditions and restrictions of record,

also to restrictions and conditions in a certain agreement
executed by former owner and other owners of lots front-
ing on and in Wagoner place, which agreement may not
be of record, acknowledged July 30, 1923, recorded August
2, 1923 i

Q. What is the next book you have? A. Book 4417.

€. Turn to page 558. A. All right, 558,

Mr. Jones: I offer from page 558 of this volume, being a

deed dated the 14th day of September, 1926, by and be-
tween Augusta Halwe, a widow, and others, to Alfred and -

Daisy Badley, his wife, conveying the property described
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in the deed previously offered from book 3863 by Vietor
R. Dray and wife to Augusta Halwe, acknowledged Sep-
tember 14, 1926, and recorded the same day.

"The Court: Recorded on what day?

Mr. Jones: September 14, 1926.

Q. Now, Mr. O'Malley, what is the next book vou have?
A. Book 3773.

Q. Turn to page 519.

Mr. Jones: From page 519 of this volume, book 3773, 1
offer a deed dated June 18, 1923, by Joseph T. Arnold and
wife, Reba, to P. Stein and Rosa, his wife, conveying the
property described in the deed made to Beckmans by Stein
and wife, recorded in book 4022, page 100, previously
offered. This deed was acknowledged June 18, 1923, re-
corded June 18, 1923, book 3773, page 519. It refers fo
property fronting 30 feet 6 inches on the east line of
‘Wagoner place.

Q. Now, what have you next? A. Book 3933.

Q. Turn to page 463.

Mr. Jones: From page 463 of this volume 3938, T offer a
deed dated October 26, 1923, from Frank Wigge and Annie
Wigge, his wife, to Magnus R. Snipen and Grace, his wife,
conveying the property conveyed by Elizabeth Renz to the
Wigges. This has reference to lot in city block 5638,
fronting thirty feet on the east line of Wagoner place, and
is subject to restrictions and conditions of record.

ADAM BELEKO, JR.,

a deputy clerk of the Probate Court of the City of St
Louis, Missouri, testified and identified the files in re the
estate of Samuel McKee, being Probate Court File No.
39810, showing that Agnes McKee received merely a life
estate in the property of Samuel McKee, with remainder
vested in Margaret and M. K. Patt.ersen. ‘

Thereupon the Court continued further hearing in said
eause to April 2, 1942
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SUBMISSION SET ASIDE.

And thereafter, on, to wit, the 2nd day of April, A. D.
1942, on oral application of defendants, the submission of
said cause was set aside and said cause was reopened for
further testimony.

Thereupon, the same parties again appearing by counsel,
further proceedings were had in said cause as follows:

Mr. Garner: If the Court please, I have an expert wit-
ness here, and he wants a few minutes to look over some
doeuments, and while doing that we had a couple of other
. matters we wanted to present and show them fo Mr. Jones
first and see if we can get them in while we are waiting.

Mr. Richardson: We set up in the answer, and witnesses
testified, particularly Mr. Walker, that there has been an
increase in the negro population since 1922, and that there
was a serious housing shortage in the distriet-in the St.
Louis area, and particularly in the colored district, be-
cause of a ring of steel thrown around them because of
restrictive covenants, and in attempting to get some cer-
tain figure of the increase in population and the housing
shortage we have contacted the Department of Commerce
of the Bureau of Census for those figures. I think this—
the Court said it would take judicial notice of the figures
in population, but I want the exact figures.

The Court: All T said was I would take judicial notice
of the fact that there had been an increase in population;
I won’t attempt to take judicial notice of what the in-
crease was.

Mr, Richardson: The statute says the Court would take
judicial notice of the census. '

The Court: Maybe so—for whatever they are worth.
You have the figures from 1930 to 1940%

Mr. Richardson: 1 have 1920, 1930 and 1940. I was
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only going to put in 1920 and 1940, the Negro population
for 1920.

Mr. Jones: If this purports to be a census, I object to
it; as far as I can see it is just a letter.

The Court: Yes, if they send something in under their
certifieate, I think that might be admissible.

Mr. Richardson: Would it be admissible as a matter of
course, later on? I wrote and asked for the cost and
agreed to pay it; and they sent me these figures and said
the charge would be one dollar for an official certifizate.
T will write and hand it in at a later date. Is that agree-
able? .

Mr. Jones: Yes; I do not see that it is particularly ma-
terial except that you did make that allegation in your
answer.

The Court: You can attach it to your memorandam
whenever vou file it. If it is a matter that we can take
judicial notice of, it is always in the record and before an
appellate court, whether it is finally offered or not.

Mr. Johes (apparently referring to another document
which has been handed to him): It has a seal on it, so I
won’t object on that ground, but I do object, because it is
merely an article that appeared in the newspapers and it
says that it is an article that appeared in the newspapers.

Mr. Richardson: It is a report made as a result of a
survey made by the Works Progress Administration in all
of the Defense areas throughout the country, in January,
1941, and various other maps. In St. Louis the survey
was made in January, 1941, and October, 1941, showing
that there is a serious housing shortage that—it showed
what the normal vacancy rate is and what the rate was in
January, 1941, and what the rate was October, 1941, at
the time that the defendant Richardson moved into the
house which he now occupies, and 1 wish to offer it in evi-
dence for that purpose and have it marked.
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The Court: I have pot seen it, but you gentlemen do
seem”to have misunderstood any statement T may have
made on the subject of reopening evidence. What I said
to you when we were waiting on Mr. Jones to get evidence
he wanted to get as to the records in the Recorder’s office,
and he later also brought in records from the Assessor’s
office, what I said was if there was anything further you
wanted to bring in that bore on that in any way, you
might do so, but I did not contemplate that there was
going to be a presentation of evidence of all varieties and
all sorts that did not pertain to that phase of the case. I
do not think that we should be receiving every kind .of

evidence every few days or at any time after the submis-
sion of the cause. :

Mr. Garner: This is all, there won’t be any more, vour
Henor,

The Court: I will sustain the objection to that document
because it has very slight materiality to the ease. It is
so slight and so insignificant

Mr. Richardson: It can be attached to the memorandum.

The Court: No, it is not at all the sort of thing that we
would take judieial notice of; the census figures you may
attach, but not that. T will sustain the objection to that.

RALPH C. BECKER,
being first duly sworn to tell the truth, the whole truth
and nothing but the truth, testified in behalf of the de-
fendants, in rebuttal, as follows:
Direct Examinstion, by Mr. Richardson.

Q. State your name. A. Ralph C. Becker.

Q. What is your occupation? A. President of the Law-

yers Title Company of Missouri and examiner of ques-
tioned documents and handwritings.
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Q. What is your business address? A. 712 Chestnut
street.

Q. And your residence address? A. 22 South Court
drive, Brentwood, Missouri.

Q. You examine questioned documents and handwriting.
‘What has been the extéent of your experiemce in such
work? A. 1 have been studying the science and exam.na-
tion of questioned handwriting sinee 1912, and sinee 1925
T have been actively engaged to testify as an expert wit-
ness of handwritings in dispute.

Mr. Jones: T do not question his qualification. Ralph is
qualified.

Q. (By Mr. Richardson) I hand you what has been des-
ignated as Exhibit A, and ask you to examine it and tell
the Clourt what, in your opinion, is the authenticity of each
of the signatures contained therein.

Mr. Jones: There has been no groundwork laid for that.

The Court: T will sustain that objection. It is much too
general and covers too much ground.

Q. (By Mr. Richardson) Calling your attention to the
signatures of W. G. and Hilda Isenberg, what, in your
opinion, is the characteristics of those two signatures, if
there is any similar characteristie, or if they—would you
say the two signatures were written by the same band?
A. Yes, sir.

The Court: In other words, looking at those signatures
you are telling me it is your opinion that one and the same
person wrote both of them?

The Witness: Yes, sir.

The Court: Why do you say that, or make that state-

ment?

The Witness: By comparison of the similar 1ette1 8, par-
ticularly in the word ‘‘Isenberg,”” the characteristics
therein, the manner of writing, the formation of the let-
ters, the spacing, and the characteristics in general, indi-
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cate to me that both signatures were written by the same
person. I do not know, of course, whether it was Mr. or
Mrs. Isenberg, but it is my opinion that they were both
written by the same person.

The Court: That is on line 24%

The Witness: Line 24 of page——

The Court: The first page of signatures. Is there any
other instance in the document where yon have the opin-
ion that one person has written more than one signature?

The Witness: Yes, two others.

The Court: What are they?

The Witness: The name of Keeble, line 45, the signature
designated as 45. of William B. Keeble and Joanna H.
Keeble.

The Court: What do you say about them?

The Witness: The comparison of the signature ‘‘Keeble,”’
as to the letters in there, spacing, the break between the
“e’ and “b”’ in ““Keeble,”” the starting stroke of the first
“a’ in ““Keeble,”” the ending stroke of the final “‘e’’ and
the *‘ble,” which is raised above the line of writing, leads
me to the opinion that bothi were written by one and the
same person,

The Court: Is there any other instance? -,

The Witness: This other set immediately below it:
Edward A. Oeters and Lydia C. Oecters, his wife. It does
not say ‘‘his wife,”” of course. 1 might say that I made a
study of the photostatic copy of the signatures at my

office, and then satisfied myself today in counrt that the

photostat was made from the original.

The Court: You saw the photostat previously? -

The Witness: That is correct,

The Court: And saw the original briefly before court?

The Witness: Yes, I examined all of the signatures at
the request of this gentleman and picked out these three
as being ones that were written by one person.
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The Court: You feel quite clear about thati Let’s take
the Isenbergs first, on line 24. You feel guite definite in
your opinion about that?

The Witness: Yes, I do.

Mr. Richardson (Q.): How long have you been studying
the photostat? A.T would say about an hour and a half.

The Court: Let me look at that for just a second.

The Witness: There is a par ticular similarity as to pres-
sure in that writing, because it is written by a good pen-
man and there is the same irregunlarities in both signa-
tures.

The Court: In the first %1gnature the geeond “‘e’” in the
last syllable appears to be what I would think was an
old style letter.

The Witness: Yes, sir.

The Court: And in the second, it is the more common
“‘g,”” and it is identical with the ‘‘e’’ in the second syllable
in the name.

The Witness: Yes, sir.

The Court: Wouldn’t that 1nd1<3ate that two different
people wrote it?

The Witness: It caused me to take notice of it, but the
first ““e’’ in the word he uses the conventional form of
¢g,”” g0 it could have been in the second one he used two
of the same kind, and only one in the first. However, I
found more points of similarity than dissimilarity, which
I use as the basis for my opinion.

The Court: I do not know whether it happens that a
husband and wife come in time to0 have a similarity of
signatures; you studied that more than I have.

The Witness: I think it does happen. In fact, it is very
much indicated in certain signatures that the attorneys
thought were similar that I thought were not,

Q. (By Mr. Richardson) You had your attention directed
to others besides those three? A. Oh, yes. There were
some eleven sets in question.
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The Court: Is there anything about those two signatures
of the Isenbergs that would indicate the writing is more
likely to masculine than feminine? T understood that
sometimes in the science of analyzing handwriting it is
possible to determine whether a masculine or feminine
writer penned particular words. That, however, may be
a fallacy.

The Witness: I have never been able to do it. I have
met sore people, cases 1 have seen, where the signature
you would think surely was that of a man, and it would be
a nice dainty little lady that did the writing. T cannot de-
termine sex from the writing.

Q. (By Mr. Richardson) You would not have any opin-
ion as to whether a man or a woman wrote it? A, No.

The Court: All right, counsel can inquire further if they
wish. '

Mr, Richardson: That is all.

My, Jones: I move to strike out all the testimony with
respect to the signatures appearing in the places indicated
by the witness, on the ground that there has been no show-
ing that the purported signers of the instrument are un-
available or dead, and that, therefore, their appearance,
or at least subpoenaes issued for them, would.be the best
evidence, to have them determine whether they had exe-
cuted the instrument individually or whether one had
signed -for the two of them.

The Court: Well, I do not know that that is a necessary
prerequisite, so I will overrale the motion.

To which ruling of the Court plaintiffs, by their
counsel, then and there duly excepted at the time and
still continue to except.
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Cross-Examination, by Mr. Jones.

Q. T want to ask you whether it is not true that after a
man and woman live together as man and wife for a con-
siderable period of time their signatures frequently be-
come very much alike? A. T have noticed such a condi-
tion, Mr. Jones, particularly where the people are of a
similar age, and studied the same system of handwriting
in school. That can happen, yes.

Q. As far as you know, there is nothing in that instru-
ment that would indicate to you without any doubt what-
soever in your mind, that the signatures of which you
have spoken were written by the same person? A. T don’t
quite follow your question. Tt started out as a negative
question.

Q. From your examination of those signatures can you
state without any qualification whatsoever and without
having any doubt in your mind that the names Isenberg,
Keeble and OQeters were written by one person and one
person only?

Mr. Garner: T do not think that is a proper question.

The Court: Objection overruled.

A. Tt is my opinion, Mr. Jones, after a study and com-
parison of those signatures, that those signatures were
written by one person. I do not mean that one person
wrote all six of them, because one person wrote Tsenberg,
one person wrote Keebles, and one person wrote Oeters.

Q. (By Mr. Jones) That is your opinion? A, That is
my opinion based on comparison of the document. We
have no other writings submitted to us of those people for
comparison. ' ‘

Q. You base that, as you say, on the similarity of char-
acters appearing in the various signatures? A. The simi-
larity of the writing. The pressure at the starting and
ending point.

Q. And in the case of the signature, which the Judge
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was discussing with you, specifically where he indicated
the different type letter ‘¢’ which had been used, in one

name, compared with the use of the ietter “e’’ in the other -

signature, purporting to be either the husband or wife?
A. Tt was in the busband’s signature where the Court
pointed out the use of a conventional ‘e’ in the first “‘e’’
in Isenberg and the Greek ‘‘e’’ in the second, the appear-
ance of the letter ““e’’ and in the woman’s signature both
‘‘e’s’’ are in the conventional manner.

Q. In view of the fact that husbands and wives fre-
quently come to write alike it is quite possible, is it nof,
that one ““e” was written by the man and the other was
written by the other? A. It could be, yes. T can’t tell
you that without seeing other writings and having some
specimens to compare,

Q. In other words, you are not prepared to testify that |

any of these signatures was not affixed by the persons who
are deseribed as baving affixed the same, because yon
haven’t had an opportunity to compare the handwriting?
A. No. It is my opinion those three sets of signatures are
written by individuals as to each of the three sets. That
is my opinion based on what I had to examine.

Mr. Jones: That is all.

The Court: Let ine ask counsel for defendants whether

they have looked up the recorded instruments, perhaps

conveyances of these parcels of grounds, at the Recorder’s
office so they could get another sw;ndture of the Keebles
or the Isenberg couple?

Mr. Richardson: So far as the Keebles are concerned,
and there is a little confusion as to the Isenbergs. I dou’t
know whether they signed for that property—those two
pieces of property still stand in the names of the persons
who are supposed to have signed them,

The Court: There has been no conveyance on those?

Mr. Riehardson: No.
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The Court: Mr. Becker, going back to the Keeble signa-

_ tures, is there any other considerable difference between

the “k’ in “William Keeble” and the ‘‘Joanna Keeble”’
names? It seems to me the difference there is the most
striking thing aboutf the two of them.

The Witness: Well, the only difference is the business
of that starting stroke and the more pronounced loop in
the center, but the characteristic of the double “*e’’ in
“*Keeble’’ and the separation of the ‘‘b’’ and that down-
ward slant of the ‘“‘le’” in ““Keeble’’ is a characteristic.
I do'not think two people could have a tendeney to write
“‘ble’’ down this way. I grant you there is a difference
in the “‘k’s’’ in appearance, but taking the small letters
there is that break between the double ‘“‘e’’ and the ‘“b’’
and that dropping.

The Court: Doesn’t there appear to be sharper points,
you might say, at the bottom of each stroke in the *‘Joanna
Keeble” signature, and more rounded bases in ““William
Keeble’'? ‘

The Witness: That is true as to the first “‘e,” but not—
and the lower part of the “‘b,”’ T think, is sharper. Joanna

- Keeble’s signature, I could not determine in the original,

because it was somewhat worn because of being handled,
and there is some difference in the apparent sharpness of
the ““e.”” T still think, however, the same person wrote

" these two ‘‘Keebles.”’

Mr. Jones: Let me look at that, please. With respect to
the signatures which are marked 49, I will ask you to
examine the “‘r’s”’ as they appear in Edward A. Oeters’
name, and the ‘‘r’’ that appears in Lydia . Oeters’, and
I will ask you if you do not note a distinetive mark in the
stroking of those ““r’s’’?

The Court: You mean a similarity?

Mr. Jones: No, a distinetive mark.

The Court: You mean a distinguishing mark?
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The Witness: Both letters ““1r’’ have a slight stroke com-
ing now to the left of the flat bar of the letter. Tt is a
little higher on the “Lydia Oeters’” than on the other, and
they both have that distinguishing stroke. The first one
vou cannot see without a magnifying glass, but it is there.

Q. (By Mr. Jones) Look at the <O in “Qeters’ and
the “e’ following it and tell me if you think that is abso-
lutely the same in both cases? A. Yes, I do.

Q. You do not think the fact that the *‘e’” in the seeond
“Qeters’’ is a free continuation from the ““0’’ and makes
a complete loop without any digression, from its curve,
whereas, the ““e’” in the first “‘Oeters’ ig the result of an
obvious hesitancy of some kind? A. I do not think there
is any hesitancy. I think the pen did stick in the paper
at the point of intersection where it came down, making
a slight blot, which gives the “‘e”’ a different appearance
than the one below,

Q. How about the flat part of the ““0’s’’? A. I think
they are similar, with the exception the second ‘0’7 be-
gins below the line a little bit and the other right on top,
but the stroke is identical in both of them ai the point
where the last stroke leaves the body of the ‘“O” in the
bottom, it is in the same relative position on both of them.

Q. How about the ending in the letter ““s”’% A. They
are very similar as to direction. The angle in the first
one is shorter than in the second. The angle of the end-
ing stroke. '

Q. In your opinion, and in view of the similarity between
husband and wife, in writing, after a period of time of
living together, isn’t it possible that the two ‘‘Oeters’’
were written by two different people? A. Tt could be pos-
sible, yes, but I don’t think they were.

Q. In reaching your decision, have you taken into con-

sideration that frequent similarity? A. Yes, sir.
Mr. Jones: That is all.

e

.
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Cross-Examination, by Mr. Crossen.

Q. Frequently the same person writing his name twice
will write it so it will look somewhat differently than the
first time? A. Yes, there is a natural difference.

Q. But there are certain characteristics that you can

- definitely identify? A. Yes, sir.

Q. And they are present in the three sels of names?
A. Yes, sir. '

Q. Although there are some differences? A. Yes, sir.

The Court: Your answers in such instances as these are
usually based on counting the points of similarity and dis-
similarity’ and if the points of similarity outweigh the
others that induces the opinion that they were written by
the same person, does it not?

The Witness: Yes; and the characteristics that the at-
torney spoke of, which are the unconscious things that a
writer does.

The Court: That would be reflected in the point of simi-
larity?

The Witness: Yes, that is correct.

Mr. Garner: We are anxious to get this drawing before
the Court. It has been prepared from the plat that is in
evidence and which has been marked.

The Court: That (,ould not be an exhibit; that is a con-
summation.

Mr. Garner: I will ask the Court now if in view of the
fact the original plat has been offered in evidence if we
might not, in our proof refer to this one?

The Court: You may attach that other plat if you wish,
as your diagnosis or analysis or consummation of the situ-
ation, but it is not evidence. It is a conclusion you have
come to as to how you interpret the evidence. -

Mr. Garner: That is right.

Mr. Jones: I think T had Mr. Gavigan on in rebuttal to
testify that he took the signatures of the people whose
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names appear there and that they all appeared before him.

The Court: Do you want to ask him specifically about
any new matters that came up today, which would be
proper if you want to? ‘

WILLIAM J. GAVIGAN,

baving been previously duly sworn, was reca.lled and testi--

fied in rebuttal as follows:

Direct Examination, by Mr. Jones.

Q. T hand you Plaintiffs’ Exhibit A, of the signatures,
on page 1 of which is identified by the number 24, being
the second and third line or the second and third last line
from the bottom on the left-hand side of the page, and ask
you if the people whose names appear on that instrument
as having executed the same acknowledged to you that
they had executed the same as their free act and deed?

Mr. Garner: That document itself shows whoever ac- '

knowledged it appeared and it is the best evidence, and
that is not proper rebuttal.

The Court: That is not the guestion. The guestion should
be, did Mr. and Mrs. Isenberg each separately sign his
and her respective names to that document in your pres-
ence? '

The Witness: If the Court please, some of these signa-
tures were gotten by the president and Mrs. Pritchard,
who accompanied him on some trip and went over to the
committee. In other words, T approached them, but they
were a little hesitant as to whether I had the right o pro-
ceed. They then went to those homes in very isolated
cases and secured the signaturves.

The Court: We are talking about the Isenbergs.

The Witness: I am getting right to that. 1 then, of
course, went to their homes and took their acknowledg-
mentg—
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The Court: It does not mean anything if you are talking
generally. T want to know what vou did about the Isen-
bergs. ‘ '

The Witness: 1 took the acknowledgments of hoth par-
ties to elaim-~c—

The Court: Just listen carefully, Mr, Gavigan. I asked
you whether in your presence the Isenbergs or either of
them signed his or her name. Now, that is something that
yOUu can answer.

The Witness: To the best of my knowledge in this case
they did. '

Mr. Garner: We object to that and move to strike it out.

The Court: Put it this way, before I rule on it. Do
you have any definite recollection now about that?

The Witness: Your Honor, so far as the Isenbergs are
concerned, to me it appears that I got both of them, and
they acknowledged it as their free act and deed.

Mr. Garner: T move to strike it out.

The Court: Overruled. If he is not able to testify posi-
tively the Court knows it, and-the record shows it. The
records ought to remain as the witness phrases his answer.
Now, about the Keebles; do you have any recollection
about that?

The Witness: I am positive that I got both of them.

The Court: Each one of them signed sepax ately?

The Witness: Yes.

The Court: You knew the Keebles, did you?

The Witness: Just fairly well. He is an insurance man,
a very old man. This is back in 1922,

The Court: And the other family, the OQecters?

The Witness: I don’t remember about them, but 1 as-
sume that T

Mr. Jones: Not whal yon assume,

The Witness: I say I got all these figures personally. I
secured the acknowledgment for all of these signatures
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personally and they acknowledged it to be their free act
and deed. ‘

The Court: In other words—I want to go back to a liftle
while ago—after all we do not expect you to remember
what you don’t remember. Do I understand you do not
remember whether you got the signatures of the Oeters
family? ‘

The Witness: To the best of my knowledge I did except
in some isolated. cases.

The Court: Mr. Gavigan, T am talking about these
Qeters. -

The Witness: To the best of my knowledge I got both
of them.

The Court: So far as the acknowledgments are con-
cerned, and leaving the signatures out of consideration

"for & moment, do you have a definite recollection of getling
the acknowledgment of both Mr. and Mrs. Oeters or only
the cne of them?

The Witness: That I say positively yes, I did get them.

The Court: Both of them? : .

The Witness: Yes, and the same applies to Isenberg.

The Court: As to the Isenbergs, as to their acknowl-
edgments? ‘

The Witness: The same applies.

The' Court: You mean youn are positive?

The Witness: I am positive 1 got their acknowledg-
ments.

Cross-Examination, by Mr. Garner.

Q. Mr. Gavigan, I understand you say that you are
positive that you got—— A. That I got their acknowl-
edgments, that is the guestion.

The Court: Don’t argue about it.

Mr. Garner (Q.): Of the QOeters, is that right? A. Yes, sir.

Q. You mean by that, both husband and wife appeared

N
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before you and acknowledged they signied the instrument?
A. Correet.

Q. And then the people whose nanies appeared before
you and acknowledged they signed this instrument, their
names are supposed to be on that instrument? A T don’t
quite understand that. .

Q. On the list of acknowledgments, whoever appeared
before you and acknowledged it, those names appear on
the instrument in the list of acknowledgments, don’t they?
A. To the best of my knowledge. ‘

Q. See if those names appear there as acknowledging
this document. A. You mean in my certificate, is” that
what you mean?

Q. Yes. A. It appears not.

Q. Then you were mistaken as to the Oeters appearing
and acknowledging it? A. No. You will notice in the
date I started to circulate this petition December 22, 1918,
and at the request of the Association did not file it until--
I don’t remember the exact date—but many months there-
after, contrary to my idea. Now, then, this certificate of
mine 'was made up, of course, when I completed a certain
amount of work. Now, as to just the date I wrote the
certificate, or dictated it, rather, I can’t say, but I will
state this positively that there may be an omission in my
certificate of any signatures that were gotten after I had
so written it. On the theory I intended to file an amended
one afterwards. '

Q. That is your explanation for not having them on the
list that you acknowledged? A. Yes, sir,

Q. That is as to the Isenbergs? A. Yes, sir.

Q. The fact is that this document, Plaintiffs’ Exhibit A,
the Isenberg name doesn’t appear as having appeared
before you and acknowledged this instrument? A. That
appears to be true unless there was an amended one filed.

The Court: Well, there has been no suggestion of that.
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Q. (By Mr. Garner) Just one other question. These
parties that you went out and took their acknowledgment,
did you know all of those parties in person? A, Well, per-
sonally, no. I merely asked them if they were the persons
" that owned the property.

Q. Your answer is you did not know aIl the persons?

The Court: We have been over that.

Mr, Gtarner: That is right. T agree with the Court I
do not think we covered this before, however. Did the
committee or someone introduee you to the people that you
did not know?

The Witness: Well, I think Dr. Potter accompanied me.

Q. And someone else, is that the committee you referred
to? A. Well, he was president of the Association, and he
accompanied me.

Q. You said something about a committee? A. There
was only two of us.

Q. Is that who you referred to as the committee? A.
He was one of the committee, yes. ‘

The Court: When yvou said committee awhile ago did
you mean Dr. Potter and someone else?

The Witness: I do in some cases.

The Court: Did you put in your acknowledgment the
names of the commitiee that introduced you to these
people? |

The Witness: I did not.

Mr. Garner: You did not do that. All right, that is all.

And this was all of the evidence offered in said cause.

Thereupon, said cause was taken by the Court as sub-
mitted.

e ¥ £

FINDING AND JUDGMENT OF THE COURT.

And thereafter, to wit, on the 1st day of December, 1942,
and at the December Term of the Cirenit Court, to which
term of court said cause had by the Court been continued,
the Court being now fully advised in the premises entered
its finding and judgment in said cause.in favor of the
defendants, and dismissed the plaintiffs’ petition at the
costs of said plaintiffs; to which action, ruling, finding and
judgment of the Court the plaintiffs, by counsel, then and
there excepted and still except.

MOTION FOR NEW TRIAL FILED.

And thereafter, to wit, on the 3rd day of December, 1942,
and at the December Term of said court, and within four
days after the finding and judgment of the Court, the
plaintiffs filed their motion for a new trial in said cause,

in words and figures as follows (caption and signatures
omltted)

Come now the plaintiffs and move the Court that they
be granted a rehearing in the above-entitled cause, and
for grounds of said motion state as follows, to wit:

1. That the judgment of the Court is contrary to the
weight of the evidence,

2. That the judgment of the Court is contrary to the
law.

3. That the judgment of the Court is eomtrary to the
law as applied to the evidence,

4. That the Court’s judgment was erroneous in.that it
was based upon the theory that the instrument upon which
the suit was filed did not contain the signatures of all of
the persons owning property in the area bounded by the
owners of property who did execute the agreement even
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though said instrument did not set out the names of prop-
erty owners who did not execute the agreement.

5. That the Court erred in permitting the defendants, over
the objection of the plaintiffs, to introduce into evidence
under the guise of cross-examination documents and other
testimony which the plaintiffs insisted were improper on

the ground that the evidence offered by plaintiffs in direct -

examination should not have been allowed by the Court
over the objection of the plaintiffs to be so offered.

6. The judgmeni: of the Court was erroneous in that it
should have been for the plaintiffs and against the de-
fendants,

PLAINTIFFS' MOTION FOR NEW TRIAL
OVERRULED. '

And thereafter, to wit, on the 15th day of December,
1942, and at the December Term of said court, by an order
duly made and entered of record in said cause, the Court
overruled said plaintiffs’ motion for a new trial; to which
order and ruling of the Court the plaintiffs then and there
excepted and still except,

MEMORANDUM OF THE COURT.

And in eonnection with said action of the Court in over-
ruling said plaintiffs’ motion for a new trial, the Court
filed the following memorandum:

“The Court refrained from writing an opinion in this
canse in order to conserve the time that such writing
would have required. It should be noted that while the
Court did not receive the last brief of counsel until Octo-
ber 24th, the case on the record had been submitted many
months before, and delay was to be avoided.
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“‘I{fowever, counsel have requested that the Court in
ruling on the motion for a new trial give an indication
briefly of the reasons for its judgment. This the Court is
pleased to do.

«The defendants established to the Court’s satisfaction,
and it would appear also somewhat to the point where
plaintiffs could not refute, that in the original execution
of the alleged restriction there had been several defects,
in that some owners of property within the platted area
did not sign the instrument, some signed but did not
acknowledge their signatures, some who acted in a repre-
sentative capacity were not duly authorized to do so, and
some made sales before recording of the instrument with-
out reference thereto. Without staling now exactly how
many parcels of property within the platted area were not
bound by the restrictions because of these various de-
fects, nevertheless it seemed clear under the decision of
the St. Louis Court of Appeals in Thornhill v. Herdt, 130
S. W. (2) 175, and similar cases, that the restriction was
not enforceable. The Thornhill case seems to be the
most recent decision by any appellate court,.and, there-
fore, is controlling on this Court.

“‘Inasmuch as the ground of defense heretofore dis-
cussed had been established, and as plaintiffs therefore
were not entitled to the injunction which they prayed, it
was unnecessary for the Court to determine the merit or
not of each and every other defense that was made,

““The Court remains of the opinion that its finding and
judgment were right, and therefore plaintiffs’ motion for
a new trial must be overruled.”’

AFFIDAVIT ¥OR APPEAL FILED.

And thereafter, to wit, on the 19th day of January, 1943,
and at the December Term of said court, being the same
term at which the motion for a new trial had been over-
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ruled, the plaintiffs filed their affidavit for appeal in said
cause in proper form, and the Court allowed the same
plaintiffs an appeal in said cause to the St. Louis Court
of Appeals, |

BILL OF EXCEPTIONS FILED.

And now, inasmuch as the foregoing matters and things,
objections, rulings and exceptions do not appear of record
in said cause, and in order that the same may appear and
be preserved on the appeal of said cause to the St. Louis
Court of Appeals, the plaintiffs now present this, their
bill of exceptions in said cause, and pray that the same
may be signed, sealed, filed, allowed, settled and approved
and made a part of the record herein; all of which is ac-
cordingly done on this 29th day of February, 1944.

Robert L. Aronson,

Judge, Circuit Court, presiding in.

Divigion 2 at the time of the trial
of said cause.

W. L. Masen,
Judge, Circuit Court, presiding in

Division 2 at the time of the filing

- of the Bill of Exceptions.
0. K.:

D. Calhoun Jones,
Attorney for Plaintiffs-Appellants.
0. K.: | |

Silas B. Garner,
Attorney for Defendant Richardsons.
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